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THE ATTORNEY GENERAL v. NEWCOMBE. 

[1807, JuNi 2, a— AnTE, Vov X. 335w] 

p0KCHASE of the Impropriate Rectory of Clerkenwell for the use of the parishion- 
ers and Inhabitants. The nomination of the Curate had been by Decree de- 
clared to be in the Parishioners and Inhabitants, paying to Church and Poor. 

Whether that qualification is satisfied by Assessment only, not followed by actual 
payment, or not, an Election on that principle was established upon common 
consent to that among other regulations ; a case of stron? and high probability 
being required for an Issue or Inquiry; and, the Court declining to give pro- 
spective directions as to the future, the Information and Bill was dismissed ; 
and with Costs ; except as to keeping up the number of trustees, with reference 
to the only proper subject of the Information, the Stipend of the Curate : all 
the rest, as to tne nomination, &c. being the subject of a private suit An in- 
formality in the Bill not stating the Plaintiffs as suing on behalf of all the other 
Parishioners, might have been cured by amendment. 

Trust of a School for the Inhabitants of a particular place, not being a Free 
school, is the subject of a Bill ; not of an Information by the Attorney General ; 
as a Charity, [p. 7.] 

This Cause (1) coming on to be heard, the Lord Chancellor at 
the commencement of the argument repeated the objection, which 
was noticed by his Lordship (2), when the injunction was refused ; 
that the Attorney General could not maintain the Informa- 
tion except for the curate's stipend of 32. 65. 8d, : all the [* 2] 
subject of the suit beyond that being merely the case of 
trustee and cestui que trust of the right of presentation ; observing, 
that the result of Lord Hardwicke's opinion, according to his own 
note, was a doubt, whether the Information could be maintained, ex- 
cept as to the curate's stipend : but, leaving that doubtful, that the 

(1) See the Report upon the Motion for the Injunction; The Monuy Gtneral 
v. Fianter^ ante^ vol. x. 335. 

(2) Anie, vol. x. 344. 

VOL- XIV. 1 



2 THE ATTORNEY GENERAL V. NEWCOMBE. [1807. 

particular Information coald not be maintained ; and it was dismiss- 
ed with costs. 

To the suit, considered as a private suit, upon the Bill, an objec- 
tion of form appeared, upon the title : the cause being entitled, as 
an Information, at the Relation of the several Persons named, on be- 
half of themselves and all other the parishioners, &c. ; but, as a Bill, 
by those individuals, as Plaintiffs, without the additional words. 

Mr. Richards and Mr. Trower, for the Relators and Plaintiffs. — 
From the Reports of the case (1) upon a former contest in this 
parish, it appears, that there was no evidence of any regular usage 
before Lord Hardwicke. The regulations for the election, that were 
agreed upon, cannot supersede the right, declared by the Decree, 
and some of those regulations are inconsistent with it. What is the 
meaning of the expression << legally discharged " from the poor rates, 
in one of these regulations ? The church-wardens have been guilty 
of misconduct in admitting to vote persons, who had never been as- 
sessed ; and others, who, though assessed, had not paid. 
[* 3] *This may be considered as in the nature of a charity ; 

and therefore the subject of an Information by the Attor- 
ney General, even beyond the stipend to the purate : a provision for 
this parish, securing to the parishioners the benefits of religion. 
Though this particular parish is more immediately concerned, the 
public have an interest in the due administration of property, appro- 
priated to such a purpose : for selecting the most proper person to 
do the duty of minister in the parish church ; partaking more of the 
true nature of charity than provisions for supplying food, raiment, 
&c. in the more ordinary sense of that word. The Attorney General 
therefore may insist, that a part of the parishioners cannot bind the 
rest : and farther, with reference to the public interest, that even all 
the parishioners could not bind themselves to the prejudice of that 
interest. If the Attorney General could not interfere, regulations 
might be adopted, the effect of which would be, that the most wor- 
thy of the inhabitants would be excluded, and the most unworthy in- 
troduced. Lord Hardwicke and the Court of Exchequer (2) appear 
not to have doubted upon the jurisdiction by information. 

, There is however a Bill in this case ; if the information should fail ; 
and either under the Information and the Bill, or under the Bill alone, 
the relators, or the Plaintiffs, are entitled to a Decree. The 
Court must put a construction upon the Decree of the Court of 
Exchequer ; declaring, that the right of election is in the Parish- 
ioners and Inhabitants, paying the Rates and Assessments to the 
Church and Poor. The difficulty arises upon the word " paying ;" 
the sense of which, with reference to this subject,* must be those, 
who have paid ; not, those, who are liable to pay, who 
[* 4] are rated *and assessed: a construction, that might 
be given to it for many purposes ; but not for the purposes 



(1) The Attorney Gentral v. Parker, 3 Atk. 576; 1 Ves. 4a 
<9) The Attorney General v. Sellon, 1770. 



1807.] THE ATTORNEY GENERAL V. NEWCOMBE. 4 

of this trust; the cestuis que trust being the parishioners; out of 
whose funds this advowson was originally purchased. According to 
grammatical construction, the word " paying " cannot mean '' liable 
to pay." There have been several legislative constructions upon the 
word '< inhabitant ; " and in a case from Norwich the Court of King's 
Bench determined, that a person, having property in that city, 
though not resident there, was bound to take .an apprentice under 
the Statute. 

Sir Samuel RomiUy, Mr. Hart, and Mr. Raupell, for the Defend- 
ant Mr. Foster.— rSir Arthur Piggott and Mr. Fonblanque, for the 
Churchwardens. — ^The effect of the original transaction is an agree- 
ment by a number of private individuals to purchase this Living, and 
thereby to gain a right of nomination to the perpetual curacy. No 
distinction as to the jurisdiction can arise from the number of indi- 
viduals, becoming proprietors of the Living. If from the na^ture of 
the subject, an ecclesiastical benefice, the Attorney General may in- 
terpose, he would have the same right, supposing the number to be 
five, or even two, in the case of a dispute between them. This is 
not in the nature of a charitable donation by some persons for the 
benefit of others ; but simply a contract for the purchase of this Liv- 
ing. Except therefore as to the stipend of the curate, or the nomi- 
nation of new trustees, to supply vacancies, an information cannot 
possibly be maintained. 

With respect to the regulations, under which this election was 
conducted, being a concern among private individuals, they might 
make such regulations as they thought proper : at least a 
"* complaint must be made by persons, who can represent p 5] 
themselves as not being parties, and not having had no- 
tice. No complainant comes forward under those circumstances. 
These regulations yvere the result of unanimous resolutions at a very 
full vestry ; and were circulated through the parish ; and this appears 
upon the Information. The grammatical construction of the word 
*' paying" can no more be " having paid " than <* liable to pay." As 
to the nomination of new trustees, as the ground of a bill, upon the 
principle, frequently acted upon, especially in bankruptcy, if a pro- 
ceeding has bieen instituted by persons, who are entitled to a very 
small part of their object, the whole proceeding should be dismissed ; 
end they should be left to institute another proceeding, adapted and 
limited to the object, to which they are entitled. 

Mr. Richards, in reply ; (giving up the Decree, as against the 
Church-wardens). — ^The general jurisdiction must be maintained 
upon principle, supported by what has passed in tlie former suits. 
If the curate is to be nominated by the owners of the rectory, this 
Court must take care, that he is nominated by those, who are the 
Cestuis que trust. Though in this cause there is no evidence of any 
particular usage, the Decree of the Court of Exchequer proceeded 
4ipon evidence of usage in that cause. At least, both according to 
Lord Hardwicke's opinion, and your Lordship's, as expressed upon 
the motion for an injunction in this cause, this is a Charity, as far 
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as regards the curate's stipend : and the Attorney-General therefore 
is a necessary party. As far ako as a change of trustees 
[• 6] is sought, the Attorney-General, representing * the Crown, 
has an interest ; and, as to the election, there is a bill. 
The objection of form is a mere slip ; which the parties will be per- 
mitted to amend ; and then either an issue or a reference to the 
Master will ascertain by a comparison of the poll-books and the ves- 
try books, which of these candidates has a majority of legal votes, 
according to the true construction of the Decree : a duty, which 
the Court cannot decline on account of the difficulty of the opera- 
tion. 

The Lord Chancellor [Eldon]. — If any difference could arise 
from considering this either as an Information only, or as an Infor- 
mation and Bill, I should give leave to amend what is a mere slip ; 
and, with reference to that point, though there is enough upon the 
face of this record to show, that it was intended to be both an Infor- 
mation and Bill, it appears to me to be an Information only : viz. 
an Information, at the relation of the persons named, on behalf of 
themselves and all the other parishioners ; and the suit, as a bill, 
being only by those persons themselves, without those additional 
words, the consequence is, that, in the suit, considered as instituted 
by a bill, all the parties, whom it is necessary to bind, are not before 
the Court. But that is a mistake, so merely clerical, that I should not 
hesitate, if any material difference arose upon it, to permit an amend- 
ment even in this stage. I will take this therefore to be an Infor- 
mation and a Bill by these persons, named, upon behalf of them- 
selves and all others, interested in the suit ; as a suit, distinguished 
from an Information. 

When it shall have been ascertained, who are the persons 
[* 7] described in this deed as parishioners a^d * inhabitants, in 
whose persons is constituted the character of Ceatuis que 
trusty entitled to the beneficial interest, by nominating the curates, 
those persons, like all other Cestuis que trust, have the right to call 
upon the trustees in this Court ; and it is merely the ordinary case 
of a Cestui que trust of an advowson, calling upon the trustee to 
present upon his nomination. The curate, when nominated, is enti- 
tled to the stipend of 3/. 6«. Bd. ; and Lord Hardwicke's opinion is 
clear, that, as far as the title to that liquidated stipend is in ques- 
tion, it is in the nature of a charity ; with regard to which there is a 
right in the Attorney-General to sue. There is an intimation in 
Vesey (1), and the fact is unquestionable upon Lord Hardwicke's 
note (speaking of it from recollection), that his Lordship had con- 
siderable doubt, whether, regarding the parishioners and inhabitants, 
whoever answer that description, as Cestuis que trust of this rectory, 
having the right to nominate the curate, that is a title, so much in 
the nature of a charity, that the party would have a right to sue in 
the name of the Attorney-General ; upon the same principle, I pre- 

(1) The Momey Genend v. Parker, 1 Ves. 4a 
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sume, as the opinion, expressed in the Attorney-General at. the re- 
lation of 7%e Inhabitants of Clapham v. Hewer (1) ; where the 
Coart said, that, not being a free-school, was not a charity ; and 
then the proceeding, in the name of the Attorney-General, was 
wrong ; and, if the inhabitants were Cestuis que trust, it ought to 
be by Bill. 

Lord Hardwicke^s opinion however was, that the disputed elec- 
tion in the case before him was valid ; and his Lordship also thought, 
if I may presume to say so, very wisely, that, sitting here to deter- 
mine upon the validity of that election, he was not to state 
rules and * regulations, for the future conduct of the parish : [^ 8] 
in which, though it was not improbable, a dispute never 
might occur ; and that information was dismissed with costs. His 
Lordship's opinion seems to be, that this instrument, describing by 
terms, admitting a great variety of explanations, the persons, who 
were to have the benefit of this trust, was capable of receiving a con- 
struction by usage. What is usage but a collection through a great 
period of time of the regulations, by which the parish has from time 
to time agreed to put a construction upon the instrument, under 
which their title was derived? But Lord Hardwicke's opinion was 
also, that according to acknowledged principles of construction, if 
usage is to cut down that sense the words will bear, and to impose 
upo(i them a restrictive qualification, clear evidence ought to be pro- 
duced, that the instrument, admitting a larger sense, has been prac- 
tically acted upon in the more limited sense ; and upon the evidence 
then produced. Lord Hardwicke could not think, that this qualifica- 
tion, paying to Church and Poor, was one, that usage called upon 
him to attach to the rights of those, asserting their, rights. Wl\at 
Lord Hardwicke would have done, if he had thought that election 
invalid, I know not : but he has left evidence, that he had very con- 
siderable doubt, whether he could have dealt with the question as to 
the right of election upon the ground of the Information ; and I think, 
there may be found in many cases reason to conclude, that Lord 
Hardwicke would have hesitated long, before he would have execut- 
ed this as a Charity. In one case, that of St. AlbarCsy the Court de- 
clined to execute a Charity through this mode of a popular election ; 
taking upon themselves to narrow the right : whether that was per- 
fectly justifiable, perhaps may be a question. 

* However, I look upon the decision of the Court of Ex- [• 9] 
chequer as a recognition, that the Cestuis que trust are the 
parishioners and inhabitants at large ; with only the qualification, 
which that Court, whatever they meant, attached to the right of those, 
in whom they asserted the right to be. At the same time I do not 
perfectly understand it. Firsts it is not easy to discover the princi- 
ple, upon which they undertake to declare the right ; if it is to be 
taken to bind always : nor were there parties sufficient to constitute 
such a suit ; in which for the sake of peace, and to avoid multiplicity 

(l)2Vem.387. 
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of suits, Courts of Equity take upon themselves to bind the right 
for ever. Xhe declaration, confined to that election, was properly 
inserted in the Decree : but it is qU(estionable, whether all those de- 
tailed rules as to future elections, ought to have been prescribed. That 
will depend upon the point, as to which Lord Hardwicke had doubt, 
whether it is a charity, or a beneficial interest, in the ordinary nature 
of a right to present. But it is to be lamented, that the Court left so 
much doubt upon their own meaning : these words admitting a great 
variety of constructions ; and the feet is clear, that the parish has 
been from election to election obliged to explain the rule for itself 
by rules, formed for their regulation in each instance, successively. 

If I am desired to lay down rules for future elections, I must de- 
cline to undertake a duty, that is not imposed upon me in this suit. 
At the utmost, I should only follow Lord Hardwicke ; supposing his 
Decree to have bound the future right. I should therefore construe 
this Decree upon the liberal principle, which Lord Hardwicke said 
he would apply to the deed itself ; holding the right of voting to be 
in all, who in a fair, extended, sense fell within the des- 
[* 10] cription ; and not * attaching qualifications and descriptions, 
* which he did not find clearly and by strong and cogent 
usage affixed upon the terms, so understood. But it is not necessary 
to lay down any rule ; and my opinion being, that I cannot declare 
this election void, 1 follow Lord Hardwicke by saying, that, as I can- 
not so declare, I will not presume difficulties forty years hence ; 
and shall leave to my successors to deal with them, if they should 
arise. 

Considering this as a subject of private right, putting the Charity 
out of the question new, and supposing this record to be a bill, the 
parishioners and inhabitants are the patron. Upon what principle 
may not they, as individuals, numerous, it is true, by their positive 
assent, expressed in words, or signified by acts, bind themselves as 
to such a right ; that it shall be exercised in any particular mode 
they choose ? If these parishioners are competent, as individuals, to 
execute an act or deed, as they are, I know not any reason, that 
they might not have agreed, that their trustees should appoint. It does 
not however stand upon this election ; but this application is made 
to a Court of Equity : (considering it as the case of individual right, 
in which the interests of charity are not concerned) under these cir- 
• cumstances, the instrument expressed in terms so ambiguous, that it 
was rational and wise in the parties interested to agree upon a con^ 
struction : frequent contests having taken plac^ in Courts of Justice, 
to settle the meaning ; and the result only incertum per incertiiu : 
upon each successive election the inhabitants, with a view to the con- 
venient exercise of the right, which, if not concluded by the act of 
exercise, is destroyed by the effect of litigation, from the neces- 
sity of some understanding upon it, and, no better mode being sug- 
gested, meeting in vestry ; which meeting is, though not 
[* 11] in a * strict sense, parochial for the purpose of exercising 
such a right ; and adopting these rules, in a sense consist- 

VOL. XIV. 1* 
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ent with the Decree ; communicated from house to house : no sug- 
gestion, that an individual was ignorant of them, or made an objec* 
tion : under these circumstances the parties apply to a Court of 
Equity ; acknowledging, that they permitted the election to proceed 
without objection ; and calling upon the Court to send this to the 
Master, (for that is the real meaning of any proceeding here upon 
such a subject), to make that scrutiny, that it was offered upon the 
condition, that it should be binding. Under such circumstances it 
is not incumbent upon this Court to entertain this Bill. 

Then, takmg it as a Charity, and upon the Information, this Court 
in that jurisdiction will go a great length for the purpose of procur- 
ing the best management of it ; both as to the objects of charity, 
and the mode of regulation and enjoyment ; which, if this were 
Res iniegroy it would be difficult to reconcile to principle. But is 
the Court to be called upon under the color of regulating a Charity, 
where the regulations proposed would destroy the right to be exer- 
cised ? Supposing it to be the province of the Court, as it is not, 
to give previous directions, would the Court say, it was unwholesome 
by common consent to frame regulations, such as had been made by 
usage from time to lime, ever since the Decree in 1770 ; from the 
want of which regulations during the previous period the mischiev- 
ous consequences are obvious ? Upon no principle can this be rep- 
resented as so undue a mode of exercising this trust, even if consid- 
ered charitable, as called upon this Court to interpose ; the effect of 
which would be, that this parish must be involved in continual liti- 
gation. But you ought to go farther ; for, taking this 
either as a private right, or as connected with * public [* 12] 
charity, how am I bound to hold, that this gentleman is 
not duly elected 7 You must lay a ground of strong and high prob- 
ability, to entitle you either to an issue, or to an inquiry before the 
Master ; and that is especially required, when the proceeding to be 
substituted, is full as likely to miscarry, as that which is to be recti- 
fied. It is not probable, that this inquiry, which, if properly made, 
must be by an investigation of every vote, will be very satisfactorily 
executed before a jury ; and I should judicially feel reluctance to di- 
rect it to the Master ; where this inquiry could not be had with an 
effect, such as the Court would be satisfied was right. You do not 
bring before the Court a case, which, if these regulations can be 
looked at, as forming in any degree the principles and -rules for this 
proceeding,^ either establishes the fact, that you have the majority, 
or gives an high probability, that you would have the majority, if 
the question were put in either of these modes of very unsatisfactory 
inquiry. 

Therefore neither the Bill nor the Information can be sustained 
as to the past election. As to any future election I shall follow Lord 
Hardwicke's example. Upon the conduct of the churchwardens I 
have no jurisdiction. The case of imputation upon them is not 
made out ; and, this Court is not to be the medium of agitating 
questions as to the conduct of individuals, reflecting upon character, 
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which the Court is not competent to try. The churchwardens and 
the trustees must have their costs. Therefore, as Lord Hardwicke 
did, I dismiss the Information, with costs ; except as to one point. 
There is a clear right in the Attorney General to have the number 
of the trustees kept up. But, considering, whence the expense 
must come, if there is no fund but what forms this stipend, I should 

with great regret direct that inquiry ; and wish, that some 
[* 13] * instrument may be executed; so that the Court may, 

being informed of that, dismiss the Information ; but as 
to that without costs. 

The cause stood over, that the Attorney General might have an 
opportunity of considering, whether he would pray any Decree upon 
the subject last mentioned. Afterwards, the Attorney General not 
praying any Decree, the Information was dismissed with costs (1). 

Sxx, anUf the notes to S. C, 10 V. 335. 
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FEARON V. WEBB. 
[1802, Jan. 25; Feb. 2, 4.] 

TaosT of an Advowson to present some fit person, such as the Inhabitants and 

Parishionere or the major part of the chidest and discreetest of them should 

nominate. 
The right of Election in the Inhabitants, paying the Chmich and Poor rates, above 

the age of twenty-one. ^ 

A popular Election by a majority of such Voters, and others not so qualified, was 

established. 

The Bill stated, that the perpetual right of patronage and present- 
ation to the vicarage of Painswick was anciently vested in trustees, 
upon trust, to present upon every vacancy such fit clerk as the inhab- 
itants and parishioners of Painswick should for that purpose nomi- 
nate; and, in order to perpetuate the said trust, the said right of 
presentation hath been from time to time conveyed to proper per- 
sons, nominated by the inhabitants and parishioners as trus- 
[^ 14] tees ; who from time to time, as their * numbers dimin- 
ished, conveyed to new trustees, nominated as aforesaid. 

(1) See the next case, Fuaron v. fVM; and the note, anfe, vol. x. 347. 
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The Bill farther stated, that by indentures, dated the Ist of March, 
1684, George Clarke, the heir of the surviving trustee, at the request 
and by the nomination of several parishioners and inhabitants, par- 
ties thereto, conveyed the right of presentation to several persons 
and their heirs ; in trust, that they, and the survivors and survivor, 
and their heirs, do and shall, as often as occasion shall require, pre- 
sent some fit person or persons, such as the inhabitants and parish- 
ioners of the said parish of Painswick,or the major part of the chief- 
est and discreetest of them, should nominate to the said vicarage. 

The right of presentation became afterwards by mesne convey- 
ances vested in other persons ; of vi^hom the survivor, John Gardiner, 
died upon the 22d of June, 1793, intestate ; not having conveyed 
the right of presentation ; and by indentures, executed in August 
1793, his heir at law, John Gardiner at the request and by the di- 
rection and upon the nomination of the church-wardens and the par- 
ishioners and inhabitants, parties thereto, on behalf of themselves 
and the rest of the parishioners and inhabitants, conveyed the right 
of presentation to Henry Burgh and G. W.Counsell, and their heirs, 
to the use of the Defendants Gardiner, Webb, Townshend, Capell, 
and Frankis, their heirs and assigns, iii trust, that they, their heirs and 
assigns, do and shall from time to time, and at all times, when and 
as often as any voidance of the said vicarage shall iiappen by death, 
cession, resignation, or otherwise, in due form of law and in due and 
reasonable time present such clerk and clerks to the Ordi- 
nary, as the inhabitants and parishioners * of the said par- [* 15J 
ish of Painswick or the major part of the chiefest and most 
discreet or such of them as under and by virtue of the trusts de- 
clared of and concerning the said advowson in and by the said re- 
cited indenture should upon any and every such avoidance as afore- 
said for that purpose nominate unto them. 

The Bill stated, that the late vicar John Mosely, who continued 
vicar above 30 years, died on the Sth of October 1794 ; that on Sun- 
day the i4th of October 1794 the church-wardens caused a notice to 
be read in the Parish Church, both in the morning and afternoon, for 
a Vestry Meeting on Thursday next, for the purpose of fixing a day, 
and appointing proper persons to proceed to and conduct the elec- 
tion ; and to determine, in whom the right of voting consisted. 
That Meeting was very numerously attended ; and it was resolved 
by the friends of the Plaintiff, and of the other candidate, the De- 
fendant Charles Palmer, that the election should commence upon 
the Sth of January, 1795 ; that the poll should be opened at nine in 
the morning, and continued till two every day, until concluded ; and 
that notice thereof should be given in the Parish Church on the two 
following Sundays ; that all the inhabitants, who had been resident 
in the parish 40 days, and were of the age of 16 years and upwards, 
should vote ; that the election should be at the usual place ; that the 
church-wardens should take the poll ; employing such persons, as 
they should think proper, to assist them ; and that the expense should 
be defrayed by a levy upon the inhabitants and parishioners. The 
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election proceeded accordingly ; and the agent for the church-war* 
dens made a distribution of the inhabitants and parishioners into the 
following classes : householders : persons between the ages of 16 and 
21: persons above 21 : inhabitants not parishioners : pay- 
[*16] ers to the rates: inhabitants and parishioners : * persons 
receiving relief from the parish. 

The Bill farther stated, that from the commencement of the poll 
the agents of the candidates, of whom each had appointed one, ac- 
quiesced in the mode projected. Upon the 10th day of the poll the 
agents of the church-wardens gave public notice of their intention to 
close the poll on the same day ; as there appeared to be no more 
votes than what might be brought forward on that day : but, the 
Defendant Palmer requesting, that the poll might be kept open an- 
other day, as he could not get all his votes up, his request was com- 
plied with ; and upon the Uth day the poll was finally closed with 
the mutual consent of all parties ; and the Plaintiff was found to be 
nominated by a majority of 251 ; which was publicly announced to 
the people by the agent; who thanked the church-wardens for their 
upright and impartial conduct, and the people for their quiet and 
peaceable behavior. 

The Bill then stated, that the Defendants, the trustees, refuse to 
sign the presentation ; and insisting, that the Plaintiff was regularly 
nominated and elected, and had a very large majority of every des- 
cription of persons, then inhabitants and parishioners, and that the 
presentation was vested in the Defendants only as trustees for and 
under the control and direction of the inhabitants and parishioners, 
prayed, that the Plaintiff may be decreed to be duly nominated to 
the said vicarage, and the Defendants, the trustees, may be directed 
to sign the presentation. 

The majority of the trustees by their answer represented, that they 
could not state the trusts prior to the year 1684, except 
[* 17] by a recital in that deed ; viz. * in trust for and on behalf 
of the inhabitants and parishioners, and to the intent, that 
the trustees should from time to time by the nomination and direc- 
tion of the said inhabitants and parishioners or the major part of the 
chiefest and most discreet of them present some fit person to be min- 
ister and vicar of the said parish church and vicarage, as often as 
the same should become void : no deeds prior to that date being 
found. They admitted, that the trusts had been from time to time 
varied ; and the number of parishioners and inhabitants, who should 
have a right to nominate such vicar, has-been frequently reduced by 
adding new qualifications to such right of nomination ; and particu- 
larly, that in a conveyance, dated the 30th of October, 1710, to new 
trustees, the trusts were declared to be from time to time, as occa- 
sion should require, to present some fit person, such as the inhabit- 
ants and parishioners, who should have received the Sacrament in 
the church of Painswick within one year before the vacancy, or the 
major part of the chiefest and discreetest of them, should nominate ; 
and that the trusts of the indentures of 1793 were to present such 
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clerk, &c. as the inhabitants and parishioners, or the major part of 
the chiefest and most discreet^ of them, or such of them as under the 
trusts, declared by an indenture, dated the 13th of September 1770, 
or such other trusts as had been or should be legally subsisting or 
declared, should upon every such avoidance, as aforesaid, for that 
purpose nominate ; and that the trusts in the said indenture are de- 
clared from time to time, &c. to present some fit person or persons, 
such as the inhabitants and parishioners of the said parish, who should 
have received the Sacrament in the church of Painswick one year 
before the vacancy, or the major part of the chief and most discreet 
of them should nominate. 

* The answer then suggested, that the trustees, or the [* 18] 
major part of them, have a right to present without the 
interference or any previous nomination of the parishioners and 
inhabitants, or any other persons, by reason of the vague and un- 
certain manner, in which such right of nomination is given, and the 
consequent impossibility of ascertaining, to whom in particular such 
right is given ; and that the last vicar was presented by the trus- 
tees, notwithstanding another clergyman was nominated by the ma- 
jority of the parishioners and inhabitants ; and a suit in Equity, insti- 
tuted to establish that election, was dropped. They then stated 
several objections to the election ; that the trustees, not the church- 
wardens, ought to have presided ; that the persons nominating should 
sign their nomination : that the election was conducted without or- 
der : votes admitted and rejected without a reason ; that the greatest 
number of persons, who voted, were persons, not contributing to the 
parish rates: many under the age of 21 ; and many apparently un- 
der 16: paupers, receiving relief; and even persons residing in the 
work-house, and wholly supported by the parish : officers residing 
in the parish on the recruiting service, who.came there since the de- 
cease of the last incumbent: recruits, stationed there : persons visit- 
ing their friends, and belonging to other parishes ; and servants : 
none of which persons could be called the chiefest and discreetest 
of the inhabitants and parishioners, according to the description in 
the deeds of trust ; and that the election was conducted in a manner 
riotous and disorderly, and by undue influence ; that the Defendant 
Palmer had the majority of good votes ; and a nomination of him, 
signed by much the major part of the respectable inhabitants and 
parishioners, was presented to the trustees. They stated, 
that for these reasons •they refuse to sign the presenta- [• 19] 
tion of the Plaintiff; and, as the disposition of the vicar- 
age is of great moment to the parishioners and inhabitants, who are 
very numerous, and the right of presentation has hitherto produced 
much litigation and animosity through the parish, they hope, that, 
for preventing the like in future, and ascertaining, in what manner 
and by what persons the clergyman shall be nominated, &c., the 
Cqurt would give the proper directions. 

There was much contradictory evidence as to the conduct of the 
election. An objection, that the Attorney General was not a 
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party (I), (an laformation, which originally stood a part of the 
record, having been struck out by amendment), was over-ruled. 

Mr. Plumevy Mr. Fonblanqtte, and Mr. WkishaWy for the Plaintiff. — 
In these cases the Court puts a rational sense upon the words ; which 
in this instance have not much difficulty ; considering the nature of 
the trust, and the subject, to which it relates : a parish : as the loose 
and general word << relations" is limited by the Statute of Distribu- 
tions. Upon these words, without doubt the inhabitants are required 
to be parishioners. Lord Coke, commenting upon the term, " in- 
habitants," says, it must always be understood secundum subjectam 
materiam ; and puts many cases. The inhabitants are to be persons 
to elect the incumbent ; and to be instructed by him. The idea of 
the donor was, that they would be best instructed by a person of 
their own choice ; and his intention, that those should elect, who 
were most likely to compose the congregation. If any 
[* 20] difficulty ^ arises upon the latter part of the description, 
it may be rejected. It is then objected, that there must 
be unanimity : but in 7%e Chamberlain of London^ s Case (2) 
Lord Coke says, that << Inhabitants," without any usage or cus- 
tom, means the majority. The latter member of the description, 
certainly equivocal and vague, must be construed persons, not in 
that dependent state, in which they are considered as not having 
any voice of their own : to be rejected on account of their poverty ; 
as such persons are rejected in the common case of election. Ser- 
vants and minors are for another cause, depending upon the same 
principle, rejected. The conclusion is, that those persons are in- 
tended, who pay to Church and Poor ; constituting the legal in- 
habitants, and to be considered as constituting the substantial body 
of respectable inhabitants of the parish for this purpose. 

But it is not necessary to determine this point ; as there is an un- 
questionable majority, giving tliis Plaintiff the right. The nomina- 
tion of Palmer, subsequent to the election, can have no effect. The 
Decree in 1762 could not have been decided upon the difficulty of 
construing these words ; for the election, which gave rise to that 
suit, was a scene of entire confusion : one church-warden taking the 
poll in one place : another in another place, an inn. If the deed 
had been clear, the Court could not have decided any thing. This 
appears upon the depositions. It also appears, that the matter was 
compromised ; and there is no entry whatever of any decree. The 
Lord Chancellor might observe upon the looseness of the expression : 

but certainly there was no decision, such as is supposed. 
[^21] * The qualification of taking the Sacrament could not be 

ingrafted upon the original instrument. In the case of the 
Winchelsea Election it was insisted, that, the right being in the in- 
habitants, it was a necessary qualification, that they should have taken 
the Sacrament : but it was held otherwise. 

As to the claim of the trustees, absolutely to nominate. The At- 

(1) See the preceding case, The Attorney General v^Ntwcovfibe ; and the note, 
ante, vol. X. 347. 

(2) 5 Co. 66. 
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tomey General v. The Marquis of Stafford (1) establishes, that, 
where an advdwson is in trust, the nomination is the substance, the 
presentation a mere naked right, and ministerial doty, which the 
trustee is bound to exercise according to the nomination. Burn's 
Ecd. Law (2) is there referred to ; and held conclusive by the Court ; 
and Shirky v. UnderhiU (3). In The Attorney General v. The Mar- 
quis of Stafford the trustees contended in the first instance, that they 
had the right to nominate. That case certainly is stronger than this ; 
as they had a right to approve and confirm (4). The general incon- 
venience of Ecclesiastical Elections must be admitted ; and the policy 
of the Ecclesiastical Constitution of this country cannot be better 
demonstrated than by the very few exceptions to the usual course of 
filling Ecclesiastical Benefices. 

The words in this description '< chiefest and discreetest," may ad- 
mit various constructions. One rational construction is, that the 
right should be understood to be in the inhabitants and parishioners, 
or, provided they do not claim their right, then in the major part of 
the principal inhabitants : their qualification being determined either 
by the trustees themselves, or some other competent authority. 
Another mode of construing this passage is, that the latter 
branch may explain * the former ; as if the body might be [^^^] 
influenced by the weight of property and character in the 
parish ; or the object might be to support an election by principal in- 
habitants ; though an actual majority should not attend. If none of 
these constructions can hold, and the latter words can have no legal 
meaning, they may be rejected ; ut res magis valeat, <&c. ; and the 
first words may stand alone. In other cases a construction has been 
put upon words much more vague ; as the case of appointing over- 
seers of the poor, who are substantial householders : the case of penal- 
ties under the Game Laws upon inferior tradesmen. In Comyns (5) 
a clothier was held to come under that description. In Wilson (6) 
the Court was divided as to an apothecary. No more convenient 
criterion can be taken, than has been adopted in other cases : viz. 
payers to parish rates. '* Chief and discreet " are relative terms. 
Words of large and general description are always to be construed 
according to the subject-matter ; as in the case in Coke upon the 
Statute of Bridges. In all cases on right of election the generality 
of the term, not being defined by usage, has always been applied to 
payers of the rates : The Attorney General v. Foley (7). The At- 
tomey General v. Parker (8) ; and in the Parliamentary elections. 
The decisions have fluctuated ; and in general the disposition of 
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JJfUe, vol. iii. 77. 
Tit Benefice, 97. 
Mich. 16th Jam. I. 

The expression is, that the peraon nominated shall be presented or allowed 
by the Lord. 

(5) 4 Com. Dig. 90; Tit Justices of Peace, b. 42. 

(6) Buxion v. Mngay, 2 Wils. 70. 

(7) Stated by Lord Hardwicke, 1 Yes. 418, in The Momey Generod v. ScoU. 

(8) 1 Ves. 43. 
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committees has been like Courts of Equity, to narrow the description 
to inhabitants paying scot and lot. 

Mr. Richards and Mr. Stratford, for the Defendants. — In these 
cases the Court may exercise a discretion, in limiting the number of 

electors, from the infinite inconvenience of taking the words 
[^^23] inhabitants and ^^ parishioners in the large and popular 

sense ; which would comprehend even women, children, 
and servants. It is impossible to adopt the large construction of the 
words. Upon what principle was the right confined to infants above 
the age of sixteen ? The words are to be construed according to the 
subject : not in their common sense. The word " parishioners " can 
only mean persons entitled to a settlement. In cases of this sort 
servants are always excluded ; as not being masters of themselves. 
If they are not to be allowed to vote, are poor cottagers and laborers 
competent ? Are they more masters of themselves : less under the 
dominion of others ? The Court is driven to a degree of difficulty, 
calling for a construction, that excludes many persons. Payment of 
the parochial taxes is not a just standard of the qualification for such 
a right as this. But the language of the founder aims at some dis- 
tinction, more restrained than the former general description ; to 
which however the law has set limits on account of the inconven- 
ience ; and the founder must be intended to use those general words 
in the sense, which the law allows. The qualification as to the Sa- 
crament, introduced in a subsequent deed, arose upon the Test Act. 
As evidence, that the person was a member of the church of England, 
some test of that sort was thought necessary, after the reformation, 
against the activity of the Dissenters, espedally in the manufacturing 
towns. From that time it has occurred in every deed ; and many 
parishioners are parties to all the deeds. In The Attorney Oeneral v. 
Parker (1) the usage of the parish was held to be very important ; 
and in The Attorney General v. Scott (2) it is said, that it may be 

waived. This very useful regulation, introduced in every 
[•24] subsequent *deed, to which many of the parishioners are 

parties, must now be considered essential. Suppose usage 
for a number of years proved : it would be established ; though not 
according to the original deed ; as Lord Hardwicke thought in The 
Attorney Oeneral v. Scott. The policy of the Courts has always been 
directed against the disposition of subjects of this sort by popular 
election. 

Feb. 4th. Lord Chief Baron M'Donald. — I can see no other ' 
possible construction of these very blind words than that, which is 
contended for by the Plaintiff; for the case strikes me in this way. 
When this advowson was, as it appears, purchased from a dissolved 
monastery, the instruments, supposing them to have been like the 
old instruments, that we see now, which rather seems the case, from 
what has passed since, were clear only in one member of the descrip- 

(1) 1 Ves. 43.; ^nte, The .Attorney General v. AWrcomie, the preceding case. 
The Momey General v. ForsUr, vol. x. 335, and the note, 347. 

(2) 1 Ves. 413 ; ffiban v. Denni8<mj Amb. 82. 
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tion : viz. <^ Inhabitants and Parishioners ;" which must mean inhab- 
itantSy being parishioners. It is equally clear, that those words are 
not to be taken in the unlimited and unconfined sense : a restric- 
tion, which roust be expounded, being added : viz. '< the major part 
of the chiefest and discreetest of them." The use of these words is 
a strong badge of antiquity. I presume, that formerly a few of the 
principal people of the parish met, and settled the business them- 
selves ; and the rest of the parish were obliged to them for taking 
the trouble on themselves ; and did not interfere. . But now, when it 
is necessary, it is difficult to put a construction upon these words, 
unless by going to the common analogies of the law. The degrees 
of chiefness and discreetness it is impossible to grasp. What is the 
meaning of the principal inhabitants. Lord Bacon's expression (1) ? 
The distinction of rich and ppor has only been deter- 
mined* by paying the parish rates. That is certainly a [*25] 
much wider range than was originally intended. As to 
the point of discretion, that must be determined by the age of 21. 
By the want of any other rule that can be intelligible, 1 am driven 
to that. I am satisfied, it was not the original ihtention. It is much 
wider than the intention ; but it is the only rule that can be taken. 
It is really to be lamented, that a private Act of Parliament is not 
proposed ; for this does not prevent the mischief. It is still a popu- 
lar election, with all its consequences. Nothing can be more hos- 
tile to the hope of having a proper clergyman than this mode of can- 
vassing. It is a very fit subject for the interposition of the Legisla- 
ture. But upon this case there is no ground to be taken, but these 
two broad lines ; that the right of election is in those, who pay to 
church and poor, and those, who have attained 21, being inhabit- 
ants and parishioners. 

HoTHAM, Baron. — I do not know any ground, upon which this 
case can bie determined, but that taken by the Chi^f Baron ; that 
the right of election is in those persons, being inhabitants and par- 
ishioners, who pay to church and poor, and have attained the age of 
21 : but I am perfectly satisfied, that never was the intention of the 
original donor. We may say now, that for the future the right 
shall be in this class. That never was intended : but I do not know, 
what else we can say now. 

Thompsok, Baron. — As this case now stands, and the Court is 
called on to put a construction upon these words, that which has 
been put upon them by the Chief Baron is the best; and 
Mr. Fearon ha& then a clear majority of * votes. He has [* 26] 
not rested entirely upon that ; for a poll was opened, 
with the concurrence of the other candidate, at which votes were 
taken, not confined to the description now appearing to be the right 
one ; but much more extensive ; letting in a great number of other 
persons. But taking it any way, there is a clear majority for Mr. 
Fearon. Therefore the Decree must be that the trustees do present 
him. 

(1) The Momey General v. ScoU, 1 Ves. 413. 
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Graham, Baron. — ^I had taken up an idea early in this cause, 
according tb what is now the opinion of the Court ; and the only 
doubt in my mind arose from the circumstance of what passed in 
1762 ; leading to a suspicion, that a discussion took place then upon 
that subject ; and Lord Northington, a yery great authority, was of 
opinion, that the words were so vague and unintelligible that they 
ought to be rejected. At the time I was prepared to say, fortified 
by the opinion of the rest of the Court, that Lord Northington in 
that had not followed the course of the authorities, by omitting to 
put a construction upon words, though vague and difficult, calling 
for a construction ; observing the maxim '^ ut res magis vakat quam 
pereaL*^ Therefore I should have been prepared to say, these 
words ought to have some construction put upon them ; Rnd that 
construction ought to have been that, which is now given; and 
there is not much difficulty in that ; for, though I agree, the original 
idea was, that the donor meant in the common and popular sense the 
principal inhabitants, yet he has done no more, than every illiterate 
testator, who in his Will has used language without any definite 
idea. But a Court of Justice must take some liberty with the words ; 
and for the purpose of certainty, must ascribe a distinct sense to 
them. Then the constructipn of these words must be 
[* 27] inhabitants and parishioners, i. e. * Inhabitants, being Par- 
ishioners. Then the other member of the description 
must be taken, either as explanatory or alternative ; it does not sig- 
nify which. In the first sense it is impossible to refer it to the 
choice of all ; as an election by the inhabitants and parishioners, 
generally, must create infinite confusion ; and that probably was not 
the donor's meaning, from the words he has added. Therefore we 
must refer to the other member ; which is construed, those, who pay 
to church and poor ; as contradistinguished from those, who from 
poverty are to be presumed not to have a miird of their own ; and 
those, who are 21 ; as contradistinguished from those, who from in- 
fancy or coverture are in the same condition. That is a satisfactory 
construction. Therefore Mr. Fearon must be presented. Then 
there is no difficulty from the want of a formal nomination. The 
trustees, perplexed by these words, resort to the only mode ; an elec- 
tion ; and the nomination stands upon the sum total of those names, 
who according to the opinion of tiie Court are entitled to vote. 
Then the present trustees are to present according to that nomina- 
tion. As to the costss the rest of the Court hav6 said nothing upon 
that, very properly. The cross suit was instituted perfectly without 
ground, and in a spirit I do not perfectly approve ; for it is impossi- 
ble to maintain the subsequent nomination by signatures, obtained 
behind the backs of every body ; when clearly from what passed at 
the election every one conceived that the proper nomination. Their 
conduct therefore was an exertion of power without right, and bor- 
dering upon vexation. But considering, as the rest of the Court 
seem to do, that this was a contest in the parish, and not between in- 
dividuals, I shall say nothing as to costs. 
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The Decree declared that, the nomination of the Plaintiff 
Fearon, appearing to have been by the major part of the parish- 
ioners paying scot and lot, and being of the age of 21, the trus- 
tees ought to present Fearon. 

The costs of the trustees were pressed ; but refused by the Court ; 
and the Chi^f Baron observed, that the Plaintiff's expense was 
brought upon himself by engaging in a subject of great obscurity ; 
and, as to the cross bill by Palmer, that it was a fresh suit, created 
by himself; of a perfectly diflferent nature ; .and, being unsuccessful, 
he must pay the costs of it (1). 

Ske the reference given in the last preceding note to the observatioDS on the 
case of 7%t Mamey Gtnaral v. Aewcomfre : see, also, the note to The Momey 
General v. The Bishop qf Litchfidd, 5 V. 835. 



WARE r. HORWOOD. 

[1807, Jure 6, 7.— Ante, Vol. X. 209.] 

The Decree affirmed upon a re-hearing. 

Jurisdiction of Equi^ to order Instruments to be delivered up, even upon legal 
objections, as under the Annuity Act, arising incidentally in the exercise of 
ecjaitable jurisdiction; as upon extreme inadequacy of consideration, and con- 
tribution amon? several Sureties (a). 

No difference in the relation of Sureties, that one is so by a separate Instrument {h), 
[p. 31.] 

No relief m Equity upon the omission of a defence at Law, [p. 31.] 

This Cause (2) came on upon a Petition of Re-hearing, by the 
Defendants, and for farther directions : the original Plaintiff having 
died ; and the Bill revived by his executors. 

Sir Samuel Romitlyj Mr. Hottist^ IVf r. Hart^ and Mr. Cooke, for 
the Plaintiff. 

The Attorney General [Sir Vicary Oibbs], Mr. Richards, and Mr. 
Martin, for the other sureties. Defendants, stating the questions, 1st, 
whether this Court can give relief upon instruments, declared 

(1) See Tht Momey General v. Aeu«oin&e, the preceding case; Momey Gen- 
eral V. Forgier, anit, vol. x. ^15, and the note, 347. 

(a) See anle, notes, UnderhUl v. Harwood, 10 V. 209 ; notes (a) and (b) Bromley v. 
HMmd, 5 V. 610. 

(6) It matters not, in case of a debt, whether the sureties are jointlv and sever- 
ally bound, or only severally ; or whether their suretyship arises under the same 
obligation or instrument, or under divers obligations or instruments, if all the in- 
struments are for the same identical debt 1 Story, Eq. Jur. § 495. 

Where there are several distinct bonds with different penalties, and a surety 
upon one bond pays the whole, the contribution between the sureties is in propor- 
tion to the penalties of their respective bonds. But, as between the sureties to 
the same bond, the general rule is that of equality of burden inUr sese. Ibid. 
4497. 

(2) Reported ante, vol. x. 909, Underhill v. Ibrwood; see the reftrences. 

▼OL. XIV. 2 
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void at law under the Annuity Act (1), 2dly, as to the inad- 
equacy of consideration, declined to argue the case; observ- 
ing merely, that the concurrent jurisdiction, even where the 
defects are legal,* was considered by the Lord Chancellor in 
Bromley v. Holland (2) as established; especially in the strong 
case of Byne v. Potter (3) ; where, though there was not even an ac- 
count, to attract the jurisdiction, the party admitting, that he was 
over-paid. Lord Loughborough held the circumstance, that the se- 
curities were outstanding, sufficient to maintain it. 

Mr. Alexander and Mr. Belly for the Defendant Coare, insisted 
upon the difficulty of this Court's interfering upon legal questions. 
The jurisdiction, upon contract, to prevent multiplicity of suits, can- 
not be assumed, unless perhaps in very rare instances, and under 
very special circumstances. The consequences of assuming such a 
jurisdiction, upon contract, for payment of money, merely on the 
ground, that the question might be more conveniently tried in one 
action, the parties having several remedies, would be mischievous. 
The cases of injunction under that head are, where one general right, 
a right of fishery, for instance, is to be settled ; which a litigious party 
might make the subject of several actions. This Court properly pre- 
vents that ; compelling all the parties to stand or fall by the event of 
one action ; which secures the benefit of all proceedings, that could 
be had against all the other parties. 

The ground of inadequacy of consideration, as it has been acted 
upon, is too vague to afford a principle for lelieving these 
[* 30] * parties from their contract : this not being the case of a 
young man, or a person in any particular distress, beyond 
what is to be inferred from the nature of the transaction. The bill 
is not framed to support a case of redemption and contribution ; not 
stating any offers with that view ; and as to redemption, the injunc- 
tion is too extensive. In the ordinary case of a mortgage the mort- 
gagee is never enjoined against proceeding upon his legal remedies 
against the mortgagor or his sureties. The bill therefore ought to 
have been dismissed ; or at the utmost the parties should have been 
left to proceed at law, as they might be advised. The Defendant 
Giblett has had the decision of the proper jurisdiction upon such a 
question (4) ; and is fixed with a judgment against him. He could not 
possibly raise an equity upon the foundation, that he had not plead- 
ed properly. Then can the mere character of surety give the co- 
sureties a right to force the creditor through all this litigation in 
equity, for the purpose of getting rid of that judgment ? Whatever 
claims for a contribution may subsist between them, they have no 
equity against the creditor. 

The Lord Chancellor [Eldon]. — This case from its nature and 

(1) Statute 17 Geo. III. c. 26, repealed by statute 58 Geo. III. c. 141. See the 
note, anUf vol. iL 36. 

(2) Anity vol. vU. 3. 
(S)AnU,volv.C09. 

(4) Coon V. CKhkU, 8 Eut, 461; 4 Eut, 85. 
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importance certainly deserved re-consideration. The object of the 
Decree was simply to ask the assistance of the Court of King's 
Bench upon the construction of this Act of Parliament (I), as applied 
to the circumstances of fact in this case ; instead of taking the coarse 
of amending the bill: and the injunction was intended 
to operate *only until the cause, which was considered [* 31] 
as a cause in part heard, should be heard throughout. 

With regard to the circumstances of this case, first, the surety by 
a separate instrument. Lord ffinchekea's Case (2) decided, great 
doubt having before prevailed, that the circumstance, that one 
surety became so by a separate instrument, makes no difference in 
the relation among the others. The material circumstances arose 
out of the death of Cleophas Comber, and what has taken place 
since with respect to his assets. Giblett has had an opportunity of 
defending himself at law ; and in fact a judgment was recovered 
against him ; and, I agree, generally speaking, that a jurisdiction 
does not arise here from the mere circumstance, that a party has 
omitted to make a proper defence at law. In the case of Scott v. 
Nesbitt (3), the Master having disallowed a debt on the ground of 
usury. Lord Thurlow allowed a debt to stand; holdings that the 
omission to take advantage of the usury at law, was no ground for 
relief in equity. 

I will consider this case, for the present, as if Underbill had been 
the only person bound. The argument is, that, if a memorial has 
not been duly registered, the securities are void, and this Court has 
a jurisdiction to order them to be delivered up. I lay stress upon 
those words ; observing throughout, that the argument, contesting 
the right of this Court to decide legal questions, considers that right, 
as if this Court had nothing else to do. But the question is not 
upon that mere right, but whether, if the Court has jurisdiction 
upon equitable grounds to order instruments to be delivered up, 
and those grounds involve the consideration of legal points, 
* this Court, exercising that equitable jurisdiction to order [* 32] 
instruments to be delivered up, shall not decide the legal 
points, arising incidentally in the exercise of that equitable juris- 
diction ; and in general cases, where the Court has the equitable 
jurisdiction, it has a clear right to decide for itself those questions, 
arising incidentally ; with the view to determine the principal ques- 
tion : so much, that this Court in such cases is not even bound to 
act upon the answer, given to it by a Court of Law. 

I cannot distinguish this case from Bromley v. Holland (4), and 
the cases, upon which that proceeded ; and which upon that occa- 
sion, as has been observed, I represented to have bound the judg- 
ment of the Court. It cannot depend upon the number or compli- 

(1) Stat 17 Geo. m. c. 26. 

(2) In the Court of Exchequer, Deering v. The Earl of ffincheUeOy 1787, 2 Bos. 
&, Pul. 270. 

(3) 2 Bro. C. C. 641. 

(4) .^lae, vol. vii. a See the references, and the note, ii. 36. 



82 WARB V. HOB WOOD. [1807* 

cation of the l^al questions. Whether they are more or less in 
number, and more or less difficult and complicated, this Court must 
deal with them, as it can. The same power and the same princi- 
ples, that authorised the course, that was taken in those cases, calls 
upon the Court to exercise the more difficult duty, standing upon 
the same principles, though involving legal questions, more numer- 
ous, difficult, and complicated. Upon the jurisdiction to order the 
instruments to be delivered up, therefore, I have no doubt ; and, I 
think, whatever difficulty was at first stated, those cases might be 
demonstrated to be right ; attending to what Courts of Equity have 
done in other cases as to ordering instruments to be delivered up ; 
and to the principles, upon which the Court of Exchequer proceeds 
as to policies of insurance ; for, though the practice is familiar to 
neglect entirely that part of the prayer of the bill, which 
[* 33] desires to have the policy delivered * up ; and having got 
the discovery, to go and make defence at Law, yet the 
form of the Bill proves the old jurisdiction ; that the Plaintiff 
might, if he thought proper, apply to have the instrument deliv- 
ered up. 

In this case the jurisdiction has been supported also upon other 
grounds : viz. to prevent multiplicity of suits ; which is not the ac- 
curate way of stating that ground of the jurisdiction. The more 
correct mode of stating that would be, that the variety and multi- 
plicity of the suits, that n(iay be brought at Law and in Equity, fur- 
nish some principle in Equity, of which the Court will take advan- 
tage, for the purpose of deciding once for all, whether these securi- 
ties are valid, or not. There is something in annuity contracts, at- 
tending to the relation of principal and surety, that does not occur 
upon other contracts. In the instance of a grantee, dealing with a 
single petson, there is no right, except as between those two persons. 
But, if he thinks proper to have sureties, and a variety of sureties, it 
must be remembered, that the grantee is the person, upon whom the 
Act of Parliamept imposes the duty, for his own benefit unquestion- 
ably, but also for the benefit of others, connected both with him and 
"the grantor, to take care, that a proper memorial shall be registered. 
When the relation of creditor, principal, and surety, is formed, rights 
are furnished to the sureties, even against the creditor. Many in- 
stances occur in bankruptcy. There is one in this case. The per- 
son entitled to this annuity, has the right, in a cause, in which the 
assets of Cleophas Comber, the principal, are administered, to be 
considered a creditor upon those assets for the future payments, for 
the value of the annuity, and for the money, to be paid upon the re- 
purchase of the annuity, if redeemable. If the surety may 
[* 34] desire him to resort in the first * instance to the principal, 
Giblett has that right in common with the other sureties : 
a right to say, the creditor in respect of the annuity shall seek pay- 
ment in that cause ; having a more easy resort to the assets ; and 
even at the suit of Giblett this Court would compel them to go in 
for his benefit. 
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It 18 now held, that a surety, having paid, may maintain an action 
against the principal for the whole, and against each co-surety for a 
proportion. In this case I did no more than admit the argument 
for the Plaintiff; that the question upon the validity of the instru- 
ments could not be discussed with him without affecting the inter- 
est of many other persons ; and that Coare might also urge, that it 
should not be discussed with him in the absence of all the other par- 
ties, having a right to discuss it. The Plaintiff, if they would not be 
co-Plaintiffs with him, could only make them Defendants. The Bill 
being filed upon different grounds, there was one, which, if it could 
be maintained, would have put an end to the cause ; that the securi- 
ties were invalid ; and ought to be delivered up. If this Court had, 
as upon principle it might, taken upon itself to decide that question, 
would any of these persons have been permitted during that discus- 
sion to levy an execution ? It appeared to me, that in restraining 
that proceeding at Law, until I had the assistance of a Court of Law, 
I was restraining it no longer than during the hearing of the cause. 
This Court might, if it thought proper, have decided all the ques- 
tions, arising at Law ; and might have ordered the instruments to be 
delivered up : but, as an action happened to be then depending, 
bringing before a Court of Law many of the objections, though not 
all, I permitted the farther points to be put upon the record, with 
the view to be enabled in a short time to know the opin- 
ion of a Court of Law upon * the legal points. That was [* 35] 
the only ground, on which I granted the injuhction ; leav- 
ing all the other questions perfectly open. 

But, if the Court of Law had held the securities to be good, the 
Bill could not have been dismissed : another question remaining, 
with which the Court of Law could not deal, with reference to 
Heathcote v. Paignon (1), and other cases of that class. An attempt 
has been made to contend, that an annuity for six lives is of very lit- 
tle more value than an annuity for one life : yet I have heard the 
witnesses in these cases represent the value of such an annuity as 
enormous. Th^y forget also the difference between an individual, 
dealing occasionally in property of this nature, and the great mass of 
property, comprised in these offices. In the case of Heathcote v. 
Paignon the party had been subject to the gout : his purse was not 
better than his constitution ; yet an annuity from a man under those 
circumstances for his own life was considered just as good as an an- 
nuity, well secured, and upon a very good life ; and the market price 
was resorted to, as furnishing a principle, upon which two individuals, 
who might deal, as they thought proper, must be considered as deal- 
ing; without any attention to the nature of the security, or the 
party's state of health ; and, as generally six years' purchase was 
given for a good life and a good security, four years' purchase upon 
a bad life, with bad security, was considered an exceedingly oppres- 
sive bargain. 

(1) 2 Bro. C. C. 167. 
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But, sapposing that right, this Bill could not have been dismissed 
at the original hearing ; on account of the right of the 
[•36] * surety, as against the original debtor, which he could not 
obtain without calling before the Court all the other parties ; 
and the Injunction was proper ; attending to the principle, upon 
which it was granted ; that pending the hearing the question should 
not be decided by taking execution ; and the course that was adbpted 
was no more than a mode of hearing the cause, instead of determin- 
ing the questions here, or directing a case to a Court of Law. 
I do not therefore think fit to alter this Decree. 

■ « 

See, ante, the notes to & C, 10 V. 209. 
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[1807, BEFORE Lord Erskine, March 11, 14. Before Lord Eldon aivd 
Mr. Justice Le Bx.anc, June 2.] 

Bankrupt, having escaped from prison, was re-taken by the gaoler upon his re- 
tarn from examination, surrendering to the Commissioners under the Lord 
Chancellor's Order, giving him liberty to surrender after the time, prescribed 
by the Statute. 

Not discharged: nor is the sjct a contempt 

The Lord Chancellor's Order, giving a Bankrupt liberty to surrender after the 
time, prescribed by the Act of rarliament, is not mandatory upon him ; and 

S' ves him no protection ; except as it may show the favorable inclination of the 
>nl Chancellor ; and by not surrendering he does not incur a contempt, [p. 40.} 

The Petitioner in July 1802, being confined in the Fleet Prison, 
in execution at the suit of Charles Turner for a debt of 1003Z. lOs, 
upon a Capias ad respondendum, at the suit of the same person for 
8000Z., and upon other detainers, and under a warrant for felony, 
escaped from prison ; and went abroad. A Commission of Bank- 
ruptcy afterwards issued against him, upon the petition of Turner. 
The Bankrupt, being abroad, did not surrender within the time pre- 
scribed by the Act (1) : but, having received a pardon, he returned 
to England ; and obtained an Order of the Lord Chancellor giving 
him liberty to surrender, and pass his examination under the Com- 
mission. He accordingly attended the summons of the Commission- 
ers under that Order, and passed his examination at Guildhall ; and 
on bis return from Guildhall he was taken by the officers 
[•37] * of the Fleet Prison, under the directions of the Deputy 
Warden of the Fleet. The officers, according to the affi- 
davits, being apprised by the Commissioners, that the bankrupt had 
attended them under the Lord Chancellor's Order, which was pro- 
duced, refused to release the bankrupt, or to produce their authority ; 

(1) Stat 5 Geo. ILc. 39, s, 5. 
VOL. XIV. 2* 
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saying only, that they had escape warrants against htm for criminal, 
as well as civil, matter. The pardon was also shown to them. 

A Motion, for an Order thai the bankrupt should be discharged, 
was made before Lord Erskine. 

The Solicitor General [Sir Samuel Romilly], and Mr. CuUen^ 
in support of the Motion, insisted, that the bankrupt, being arrested, 
when he was under the protection of the Lord Chancellor's Order, 
was entitled to his discharge ; and the Warden of the Fleet was 
guilty of a contempt ; according to the cases, Ex parte Hawkins (1). 
Ex parte King (2). Ex parte Donlevy (3): the Statute mentioning 
any escape warrant, which stands precisely upon the same founda- 
tion as any other legal process for debt. 

Mr. Hart, for the Warden of the Fleet. — ^The Warden was not 
obliged to produce the warrant. He took the bankrupt by his own 
authority, as Warden, not as an officer of a Court in the ordinary 
case ; who must produce his authority. The operation of your Lord- 
ship's Order is simply to give him liberty to go before the Commis- 
sioners ; but does not discharge the felony. It is true, according to 
the cases, that have been mentioned, a bankrupt, .going to 
* surrender, is entitled to the privilege of a witness ; or a [* 38] 
party, attending his cause (4) ; protecting him from civil 
process. But this bankrupt was in very different circumstances; 
having escaped from prison, where he was confined in execution and 
upon mesne process : in contemplation of law therefore considered 
as still in custody ; and liable to be re-taken by the Warden even on 
Sunday, wherever he might be found. Admitting, that the felony is 
at an end by the effect of the pardon, the escape is a very high of- 
fence ; and he must be treated as a delinquent. Upon what princi- 
ple can a person under such circumstances be entitled to protection ? 
The only instance of such an attempt is Ex parte Gibbons (5). The 
Statute, providing expressly for the bankrupt's protection during the 
42 days, and such farther time as under the Act may be allowed, ex- 
cludes any farther protection. 

The Lord Chancellor [Erskine]. — The bankrupt having ob- 
tained a pardon, I cannot consider him as a criminal : and he could 
not be re-taken as such. He goes before his creditors, not by my in- 
dulgence, but spontaneously, for their advantage ; being enabled to do 
so by the pardon. The qu^tion then is reduced to this, whether, if 
the party, claiming the privilege, had escaped from prison, he is en- 
titled to protection : and the right of the Warden might with equal 
force be urged against a person, attending as a witness upon one of 
the Superior Courts of Justice. The Statute does not make a dis- 



(1) .^nte, vol. iv. 691. 

(2) JhUe, vol. vii. 312. 

(3) .^nfe, vol. vii. 317; Ogle's case^ xi. 556; Darby v. BaughaUy 5 Term. Rep. 
209. 

(4) Sidgier v. Bireky onfe, vol. ix. 69. 

(5) 1 Atk. 238. 
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tinction between an original arrest and an arrest upon an escape war- 
rant. They are put upon the same, footing. The case be- 

[* 39] fore *Lord Hardwicke is a 'strong case. If this bankrupt 
is to be considered as having been in contemplation of law 

in the gaoler's custody, there could be no escape. 

March I4th. The Lord Chancellor said, the bankrupt might 
sue out a writ of Habeas Corpus, returnable before Lord EUenbor- 
ough. 

June 1st. The bankrupt renewed his application by petition ; 
which was argued before the Lord Chancellor [Eldon], with the 
assistance of Mr. Justice Le Blanc. 

Sir Satnuel RomiUy and Afr. CuUeUy in support of the Petition, in 
addition to the cases, cited upon the former occasion, mentioned 
Ex parte White (1) and Magnatt v. Cooper ; insisting, that the en- 
' larged time under the Lord Chancellor's Order must be within the 
Statute: the only effect of the Order being to protect the bankrupt; 
as clearly it cannot discharge the felony : observing also, that the 
bankrupt, surrendering under the Order, submits to all the pains and 
penalties, as if he had surrendered in due time ; and ought there- 
fore to have the same protection. 

The Lord Chancellor [Eldon] (2). — ^In Ex parte Turner (3) 

Lord Hardwicke doubted, whether he could order the bankrupt to 

attend his assignees after the expiration of the time allowed by the 

Act ; and refused to make the Order ; unless the assignee 

[* 40] would undertake for the creditors, seeking * relief under ^ 

the .Commission, that they would not arrest the bankrupt. 
That doubt always surprised me : for nine tenths of the jurisdiction 
in bankruptcy depend upon a principle, which would have sup- 
ported that authority. 

This application is in the nature of a Habeas Corpus ; and I 
should have thought, it might have been made to the Lord Chief 
Justice. But, if this Act is to be considered as a contempt of this 
Court, I suppose, a Court of Law would leave the application to be 
made to the Lord Chancellor. The first ground of the application 
is, that the construction of this Act of Parliament must extend the 
protection beyond the time, expressed by the words of the Act, to 
such farther time as shall be allowed by the Lord Chancellor. This 
question upon the meaning of the Act is of considerable importance. 
The notion, that a person, surrendering in this manner, is protected, 
seems to me perfectly new. Lord Thurlow used to say, in such a 
case it was necessary to have an Order, commanding the Commis- 
sioners to accept the surrender, and declaring, that the bankrupt 
should be at liberty to surrender. The 5th section of the Act gives 
the Lord Chancellor no farther power ; considering the bankrupt, 

(1) 2 Bro. C. C. 47. 

(2) Ex rdatume. 

(3) 1 Atk. 148. 
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first, as surrendering within the time prescribed. Must not " such 
fiirther time as shall be allowed " mean such farther time, as the 
Lord Chancellor is by the former clause (1) empowered to give. I 
have frequently heard from this place, that the Order, after the ex- 
piration of the time, given by the Act, does not give the 
bankrupt any protection, * except, as it may show the fa- [* 41] 
vorable inclination of the Lord Chancellor (2). The Or- 
der is not mandatory upon the bankrupt. It leaves him at liberty, 
to surrender, if he thinks fit; and I apprehend, if he did not sur- 
render, it would not be a contempt. The question then is, what is 
the effect of the words " or on any escape-warrant ? " 

Le Blanc, Justice. — ^The Act seems to be intended to afford pro- 
tection to a bankrupt, who shall comply with the provisions of it. 
The 5th section, giving the protection, refers to the preceding 
clauses. I think the words << escape-warrant " apply to creditors 
only. But the gaoler without any process, takes his prisoner, who 
has escaped. Independent of any escape-warrant he considers him 
as in the. custody of the gaoler, who may take him, wherever he 
finds him ; and in that this cannot possibly be distinguished from the 
case of bail. 

The Lord Chancellor [Eldon]. — ^My opinion is, that this is not 
a contempt. I can never consider as a contempt the act of render- 
ing this bankrupt to that custody, from which he had escaped ; 
and, as the Law says, he is in custody, he can never be permitted 
to say, he was not in custody (3). 

Sbz note 1 to ExparU HmMns, 4 V. 691. 
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Gov Elf ANT for perpetual renewal. Specific performance refused under circum- 
stances : Laches ; and alteration of the property, bo that it could not be enjoyed 
according to the stipulations (a). 

Bt Indentures of Demise, dated the 20th of July, 1736, William 
Genew demised to the PlaintifTs certain premises, adjoin- 
ing* the river Thames, near Blackfriars; to bold for 40 [•42] 

(1) Sect a 

(2) Antt^ ExparU RidutUy vol. vi. 445, and the note, pojf, Anon* zv.^1. 

(3) See the note, anfc, vol. iii. 351 ; Anderson v. HcmpUm^ 1 Bar. & Aid, 308. 
In 18^23, Bottrell, a bankrupt, having escaped from the custody of the Marshal of 
the King's Bench by breaking the rules, was re-taken by the Marshal in the Court 
of the Commissioners on the day appointed for his examination immediately after 
he had surrendered, a little before 12 o'clock, P. M. ; and his examination was ad- 
journed. 

(a) The interference of the Court to enforce specific performance is discretion- 
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years from Midsummer 1733, at the yearly rent of 9001., clear 
of all iaxes ; with a covenant by Genew, that he, William Genew, 
his heirs or assigns, or some of them, shall and will within one 
month next before the end or expiration of the said term of 40 
years at the request and expense of the Plaintiffs, their successors or 
assigns, execute a lease of the premises to the Plaintiffs, their suc- 
cessors and assigns, during the farther term of 40 years, to com- 
mence from the end or expiration of the term thereby granted, at and 
under the like yearly rent, and payable at the like days and times, 
and under the same conditions, provisoes, covenants, and agree- 
ments, (mutatis mutandis) as in these presents contained ; and so in 
like manner within one month next before the expiration of each 
and every term of 40 years for a farther term of 40 years for ever : 
the said mayor, commonalty and citizens, or their assigns, from time 
to time, and at all times covenanting for payment of such yearly 
rent reserved ; and the Plaintiffs covenanted with Genew, his heirs 
and assigns, that the Plaintiffs and their successors shall and will 
from time to time, and at all times before the end and expiration of 
every term of 40 years, accept and take such new lease of the prem- 
ises, and execute a counter-part ^under the same rent and coven- 
ants ; and, in case the Plaintiffs, or their successors, shall at any 
time or times hereafter refuse to accept and take such new lease be- 
fore the end or expiration of any such lease then subsisting, then 
and in such case the Plaintiffs, &c. shall and will not only leave the 
demised premises in goqd and sufficient repair, and quit the posses- 
sion, but also shall and will convey to Genew, his heirs or assigns 
for ever, all the ground and buildings made and laid before the south 

side of the demised premises down to the river Thames. 
[*43] *This lease contained an exception of certain buildings 

over a stable ; with a covenant by the City to keep that 
stable in repair. From the recitals it 'appeared, that the demised 
premises had consisted of a dwelling-house and grounds upon the 
bank of the Thames, the property of the Marquis of Hertford ; and 
a wharf, which was afterwards enlarged by taking in part of the gar- 
den ground. After the fire of London a dwelling-house was built ; 
and the City of London, having purchased from Genew's predecessor 
a piece of ground near Fleet Channel, made upon that ground a new 
wharf; and carried it on from the south end upon the west side of 
the ancient wharf, level with, close to, and in front of, it upon the 
south side, between ^he ancient wharf and the river; and leased out 
those premises to different persons ; who erected buildings in front 
of the wharf, and the capital messuage on the south side thereof; 
whereby Genew, representing himself to be deprived of the light, air, 
and prospect, filed a Bill : but after a Decree, directing an inquiry as 

aiy, and will not take place, unless it is strictly equitable and according to con^ 
science. See ante^ note (a) Spurrier v. Hancock, 4 V. 667. 

As to delays in completing purchases, and the importance of time, see an/e, 
note (a) Hertford v. Boore, 5 v . 719 ; notes (h) and (c) Omerod v. Hardman, 5 V 
722; note (a) Harrington v. ffheeler, 4 V. 686. 
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to the damage, that suit proceeded no farther, upon the proposal of 
Genew to grant the lease. 

The Bill in this cause stated, and the answer admitted, that about 
the 21st of May, 1760, the Committee for building Blackfriars' 
Bridge took possession of part of the demised ground and the ad- 
joining premises, belonging to the City, under som^ agreement, or 
by permission of the Plaintifis, for the purpose of laying it into the 
highway, leading to the bridge ; which was done accordingly. In 
1736 Henry Meriton, bought the inheritance of the demised ground, 
(subject to the lease) from Genew ; and upon the expiration of the 
lease in 1773, Nicholas Turner, claiming to be entitled or intetested 
in the premises under Meriton, the Plaintiffs immediately, 
or shortly after the expiration *of such lease caused appli- [^44] 
cation to be made to Turner to renew according to the 
covenants ; that repeated applications were made to him ; and a new 
lease was prepared by the Plaintiffs, and tendered ; but was never 
executed by Turner, who died in 1774 ; leaving Nicholas Turner 
bis only son and heir. The widow Henrietta Turner, claiming un- 
der her marriage-settlement the whole of the demised premises for 
her life, and one moiety of the remainder in fee, and the son claim- 
ing the remainder in fee of the other moiety, the Plaintiffs tendered 
a lease to them ; but they refused to execute ; upon which the Plain- 
tiffs in 1775 filed a Bill. The Defendants Henrietta Turner and 
Nicholas Turner, the younger, by their answers insisted, that the / 
Plaintiffs, not having made any application for a renewal within one ( 
month before the expiration of the term, pursuant to the covenant, i 
were not entitled to a renewal. Afterwards by agreement with \ 
Mrs. Turner, a lease, dated the 5th of April, 1*776, was executed ; by ( 
which she demised the moiety, whereof she was seised in fee, to the 
Plaintiffs, their successors, &c. from the 5th of July, 1773, for the 
term of 40 years, and the other moiety, whereof she was seised for 
life, for the same term, if she should so long live, at the yearly rents 
of lOOZ. for each moiety ; with a covenant, that if she should be Uv- 
ing at the end of the term, she would within one month before the 
expiration of it execute a lease of the said several moieties in such 
manner, and under the same rents, covenants, &c. as were contained 
in the last-mentioned lease ; and that if she should die before the 
expiration of the term, her heirs or assigns should within one month 
before the expiration of the term execute a lease of the moiety, of ' 
which she was seised in fee, for the farther term of 40 years, at and 
under the like yearly rent of 200/., and under the same 
covenants, &c. ; and so in like * manner within one month [*45] 
before the expiration of each and every term of forty years, 
for a farther term of forty years for ever: the Plaintiffs or their as- 
signs, from time to time and at all times covenanting for the payment 
of such yearly rent as is reserved in respect of the last-mentioned 
moiety. 

In consequence of this arrangement no farther proceedings were 
had in the suit ; and the Plaintiffs continued in possession of the 
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whole premises until the death of Henrietta Turner, in May, 1800. 
In 1779 a Commission of Bankruptcy issued against Nicholas 
Turner, the son ; and the Bill in this suit was filed in 1802 against 
him and the surviving assignee under the Commission ; stating appli- 
cations to them for a renewal as to the other moiety, and their refu- 
sal ; and charing, that the Plaintiffs never intimated any intention 
not to renew ; that they always intended to renew : which was 
known to Turner, the father ; that he knew the committee for build- 
ing the bridge had taken possession of the demised premises, or part 
thereof, for some public purpose, under some agreement, or by per- 
mission of the Plaintiffs ; which had been applied accordingly to 
some public purposes : and that the Plaintiffs cculd not then deliver 
up the possession of the demised premises to him ; that he never sig- 
nified his intention of disputing the Plaintiff's right of renewal until 
after the expiration of the lease in 1773 ; that the true intent of the 
lease of 1736 was, that there should be a perpetual renewal ; and 
that, notwithstanding the Plaintiffs did not strictly- conform to the 
letter of the covenants, yet under all the circumstances the Plaintiffs 
are entitled to a renewal of the moiety ; and praying accordingly, 
that the Defendants may be decreed to execute a lease of 
[* 46] the bankrupt's * moiety for the term of forty years, to com- 
mence from the 5th of July, 1773, upon the terms and un- 
der the covenants of the lease of the 20th of July, 1736 ; and par- 
ticularly the covenants for farther renewal from time to time ; and 
an injunction from proceeding in the action of ejectment, commenced 
by the assignee. 

The answer of the assignee under the Commission of Bankruptcy 
insisted, that the Plaintiffs not only having omitted to apply for a 
renewal within the time limited, but having also waived, add given 
up their right to renewal, and not having prosecuted their suit 
against Turner, the son, to enforce it, if any such right remained, 
are not entitled. 

Sir Arthur Piggotty Mr. Richards , Sir. Samuel Romittyy Mr. Bett^ 
and lyir. fVatson, for the Plaintiffs. — The effect of the covenant in 
the original lease is substantially an agreement for a perpetual lease : 
without fine, increase of rent, or any farther advantage to the lessor. 
There is nothing that can affect this claim in Equity ; arising from 
the proposal of the owner of the estate, unqualified : the effect of 
the covenant being to enable the owner to tender a lease : imposing 
upon the Plaintiffs, if they refuse to accept it, the obligation to quit 
the possession : leaving the premises in repair ; and to convey their 
own adjoining premises. That obligation does not arise, until they 
have refused to accept a lease, tendered to them : and they do not 
covenant to make an application for renewal. 

This does not resemble the case of a lease for lives, renewable 

upon demand by the lessee at the period agreed upon ; 

[•47] •as in Bridges v. Hitchcock (I) : Rawstomc v. Bent-^ 

(1) 1 Bro. P. C. 588, 
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ley (1) : Banyham v. Guy^t Hospital (2). By the omission 
of that demand the situation of the parties is varied : the effect 
of the relief in that case being a new contract, upon different terms : 
the lessor having a right to the contingencies, that might have at- 
tached upon the nevir life ; virho might have dropt within a month. 
The arguments addressed to Lord Thurlow and the House of Lords 
in the cases from Ireland, are not applicable in this instance : the 
lessor |iot having stipulated for any fine, increase of rent, or any 
thing, making his situation in any respect different after the expira- 
tion of the month, from that, which it was before. This covenant 
consists of mutual and commensurate covenants. The lessor has 
his remedy : the right to call upon the City to renew : that right 
not limited to a month ; but prevailing at any time before the expi- 
ration of the lease ; and upon their refusal the right to have the 
premises surrendered, in repair, and a conveyance of the other prem- 
ises. That covenant could not be enforced against the tenant at 
bar without tender and refusal ; and the Plaintiffs never were called 
upon. 

The object of this covenant being clearly a perpetual renewal, ad- 
mitting no possible doubt, the Plaintiffs, coming within a reasonable 
time, are entitled to the benefit of their contract upon the principles 
applicable to specific performance ; if they have not abandoned their 
right ; as upon the dates and circumstances they clearly have not. 
The objections are, 1st, Laches: 2dly, that the property has 
been so altered, that * the Plaintiffs have put it out of their [* 48] 
power to perform their part of the contract. From the ^ 

nature of this case the time could not be essential. Where relief 
against the lapse of time has been refused, the loss by not receiving 
that fine could not be measured. Upon the point, that time is not 
essential, in this Court, where complete compensation can be made, 
it is sufficient to refer to the review of the principles and authorities, 
taken by your Lordship in the case of Seton v. Shde (3). This is 
not properly a case for compensation ; as there could be no damage. 
In the cases upon leases for lives renewable, what could be the 
measure of compensation : who could say, that, if the renewal had 
been duly made, all the lives, with a fine upon each, a principal part 
of the profit, might not have fallen ? In some of those cases, par- 
ticularly Eaton V. Lyon (4), besides great laches, there was an ex- 
press declaration as to the period, at which the new lease should be 
taken. In this case the Plaintiffs are to pay nothing but the rent of 
200/. : the lessor was to have no advantage ; and each party was 
under equal obligation to make the lease renewable for ever, with 
the exception of the power to the lessees to discharge themselves by 

(1) 4 Bio. C. C. 415. 

(2) Ante, vol iii. 293 ; Moon v. Ihlm, vL 232; Igpdden v. Mm, ix. 325 ; Bern- 
ley V. The Corporation of Leomnater, 3 Bro. C. C. SS9 ; ante, vol i. 476, and tne 
note. 

(3) Ante, vol. viL 265. 

(4) Ante, vol. iii. 690. 
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doing another act. The object was to protect the lessor from being 
called upon to renew until a month before the expiration of the lease. 
At that period a lease could not have been granted : the estate being 
then in strict settlement. After the bankruptcy the assignees, 
though they might have been called upon to execute a lease, could 
during the life of Mrs. Turner receive nothing to divide among the 
creditors. The laches, in suspending the suit under the circum- 
stances, without the least prejudice to any one, amounts to noth- 
ing. 
[* 49] * The other objection, the conversion of part of the 

premises in 1760, taking that to be as it is represented, 
' not upon evidence, as waived by the receipt of the rent afterwards. 
The conversion was the Act of the Legislature, which the tenant 
could not prevent. The only consequence is, that it is now impos- 
sible for the lessees to redeem themselves from their contract for per- 
petual renewal ; which through that Act of the Legislature is become 
absolute against them : the lessor obtaining an advantage, for which 
he did not stipulate ; that they have been thus deprived of the capa- 
city they had reserved of redeeming themselves from their under- 
taking to renew. 

Mr. Alexander^ Mr. HoUist, and Mr. Miiford, for the Defendants. 
— The whole course of decisions, giving relief in these cases, is very 
extraordinary ; notwithstanding stipulations, most distinctly express- 
ed, the lessor having contracted for particular benefits, Courts of 
Equity assuming a power to treat those benefits, specially contracted 
for, as immaterial, to vary the contract, made by the parties, to frame 
a new contract, and to compel them to act upon it : as in the case of 
relief against 'the defective execution of a power: Holmes v. Cog' 
hill (I) ; and relief against forfeiture. Great Judges have expressed 
considerable doubt upon the jurisdiction in all these cases ; though it 
is too late now to abandon it. The question therefore is, whether 
that relief can be administered under the circumstances of this case. 
By this contract, which is absolute against the lessor, to grant a lease 
upon request, a particuar provision is made for the event 
[* 50] of a refusal * by the City to accept the lease : an event 
foreseen and provided for by both parties. By the con- 
duct of the lessees with the Committee for building Blackfriars' 
Bridge part of these premises is converted into the public road. The 
Plaintiffs, not prosecuting during 30 years the claim they made in a 
Court of Justice, and accepting a lease with stipulations perfectly dif- 
ferent, and a title more limited, leaving the reversion freed from the 
former stipulations by Turner, must be considered as having actually 
abandoned their claim. The lessor might waive the relief, which they 
have made impossible ; but that can operate only for his benefit ; and 
they cannot insist upon the consequences of their own wrong. A 
lease might have been 'effectually granted by a fine : and in the im- 
probable event of more issue a Decree to hold and enjoy would have 

(1) Antt, vol. vii. 4f)9; xii.206. 
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been obtained against an infant ; who, when of age, might have con- 
firmed that lease. 

The authorities do not establish this proposition ; that where the 
legal effect of the covenant is to renew, if the application shall be 
made at a particular time, a specific performance shall be decreed on 
the ground, that the time is indifierent. The cases cited upon leases 
for lives, are against that. Allen v. Hilton (1) is a positive authority ; 
and Mr. Fonbianque's observation upon the nature of the property, 
a colliery, admits, that the decision was upon general principles. The 
argument, that the covenant for renewal was absolute, and the pe- 
riod not material, might have been urged equally in that case, as in 
this. This contract is absolute in one sense ; that it is a contract 
for a perpetual right of renewal ; but not without conditions. The 
time is expressly limited by the contract ; and if the act is 
*not done withinthat time, the party is not bound. It is [* 51] 
admitted, that no action could be brought. If the principle 
of the Court as to time in the case of a purchase has any application 
to this question, yet in those cases the right to a specific perform- 
ance may upon the circumstances be waived. In those cases both 
parties are bound in the same degree. 

Sir Arthur Piggott, in reply. — ^This case contains no circum- 
stance, that can possibly make the time material. The lessor has 
only his rent to receive. The Act of Parliament for building Black- 
friars' Bridge was notice : yet the lessors proceeded to receive the 
rent ; not making any claim of compensation for their interest in 
the reversion from the year 1760 to the expiration of the term in 
1773; that Act being compulsory upon the Plaintiffs, who had not 
the power to resist it ; and submitted to by those who alone were en- 
titled to dispute it. The perpetual renewal was as much part of the 
consideration as the rent. 

The Lord Chancellor [Eldon]. — ^Tbe original lease stateawith 
great precision the circumstances, and the difficulties, attending 
those circumstances, in which this property was at that time placed. 
The Decree, upon the Bill filed by Genew, was singular ; and the 
difficulty of executing it led, as was probable, to a compromise, that 
ended in the lease, that was granted, upon the proposal of the lessor ; 
for the proposal was made by Genew ; and it appears to me to have 
been stibstantially part of that proposal, that whoever was to be the 
owner of Genew's land was also to be owner of the land, the prop- 
erty of the City, that crept between his land and the riv- 
er : and, on * the other hand, that, while they held the [* 52] 
lease, they were also to have the interest in Genew's land : 
in eflect that they were to go together. The lease contains an ex- 
ception of certain buildings over a stable ; and an express covenant, 
as to those premises, that the City will from time to time, while they 
shall be lessees, repair all those under-buildings, forming the founda- 
tion of the buildings above, which are not the subject of the demise. 

(1) 1 Fonb. Tr. £q. 433. 
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The meaning of the covepant for renewal, though not accurately 
expressed, I take to be, that the lessor will a month previously to 
the expiration of the lease upon request grant another lease. 

Upon the question, whether this is a covenant, under the qualifi- 
cations, belonging to it, for perpetual renewal, the Court, whatever 
might be its inclination upon ambiguous words, could not be justi- 
fied in saying, this is not clearly, provided the terms are all properly 
complied with, a covenant for perpetual renewal, in terms the most 
express. Part of the same covenant is, that, in case the lessees shall 
refuse to accept such new lease, they shall, not only leave the de- 
mised premises in repair, and quit the possession, but shall also 
convey their own premises adjoining. Different constructions have 
been represented as agreeable to the real intent and meaning of 
these covenants at Law. It has hardly been attempted to argue, 
and cannot be maintained, that an action of covenant for the non- 
execution of the lease could not have been supported, if the request 
had not been made by the lessees : but it is contended, that, though 
the request was not made, yet the forbearance or refusal to make 
the request, or to make it at any given time, does not furnish an 
answer to a Bill for a specific performance ; representing, that a re- 
quest, or a request at any given time, is not of the sub- 
[* 53] stance of the contract. * As to the obligation upon the 
City to make the request, it is contended, that it was open 
to the lessor at all times during the period of forty years, to call 
upon the lessees to say, whether they would or would not at the 
end of the term accept a new lease ; and that, if he called upon 
them twenty years before the expiration of the lease, and they had 
not before the end of it accepted, or if they refused to accept, they 
were bound to repair, and give up, the premises. It was contended 
upon the other hand, that this covenant by the City is to be con- 
nected with the preceding covenant by Genew ; and, that this is no 
more than a covenant by the City, that, if they should a month be- 
fore the expiration of the lease call for a new lease, and the lessor 
should execute a lease, they would execute a counter-part of the 
lease, so called for by theAiselves ; or give up the possession, put- 
ting the premises in repair, and convey the other ^premises. If 
it was material to decide that, I think Genew had power to call 
upon them, though they declined to make the request ; and the 
words are much too large to admit a construction more limited. 

Another question, if the decision of it were necessary, would bear 
considerable argument ; upon the real effect of the covenant upon the 
part of the City : whether, for instance, if they refused to accept a 
lease, those, who claim under the lessor, could demand more, than 
that they should quit the possession ; leaving the premises in repair ; 
giving up also the land, interjected between those premises and the 
river : or, whether the covenant is to be considered as not merely 
pointing out a specific remedy, but also as giving a right to damages. 
The inclination of my opinion upon that is, that the City have 
an option to give up these premises at the end of forty years ; 
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or to continue the owners forever, if they thought proper: if 
they did not, then the lessor was to have thrown back into his 
hands the premises demised, in good and sufficient repair; with 
the convenience, that would arise from the property he would 
acquire in the premises lying between the demised premises and 
the river. 

The lease of 1776 by its recitals proves, that no application had 
been made previously to the expiration of the former lease at Mid- 
summer 1773. ' The letter of Turner, in November following, is 
plainly written by a person, applied to as to the interest of himself 
and others in the property ; desiring information as to the wharf, 
and the premises, which they were to leave in repair. The argument 
is this ; that the lessor was under an engagement by the lease, that 
the City, if they thought proper, should have the premises for forty 
years, upon request, renewable for ever : that, if renewed at the end 
either of the first or second period of forty years, the City were still 
to have an option to give up the premises : bu^ then they were to 
be given up in sufficient repair. The City then having totally con- 
verted the property. Turner desires to be informed, what difference 
in the nature and quahties of the property those circumstances had 
produced, that he may know, how he is to stand in as beneficial cir- 
cumstances at the end of the next period of forty years, as he would 
have been entitled to, if the City refused to renew at the end of the 
first period. 

I doubt, but in my view of this case it is not necessary to deter- 
mine, whether a good lease could have been made by fine ; as has 
been suggested. Presuming, for an instant, what must otherwise 
be the subject of inquiry, that the premises were as much 
altered in their nature and circumstances, as we all * know [* 55] 
they were in fact, the question is, what sort of lease might 
in execution of this covenant have been made in 1775 ; when the 
suit was instituted against Mrs. Turner, tenant for life of the entirety, 
with the remainder of one moiety in fee ; and the possibility of issue 
being then out of the question, and against Mr. Turner, entitled to 
the reversion of the other moiety ; recollecting always, that upon my 
construction the City might refuse to take the lease ; and that mak- 
ing that option, they would come under the obligation for the benefit 
of the lessor, severing them, as lessees of the premises demised, and 
depriving them of their own premises, between the demised premises 
and the river. The object of that suit was to compel the Turners to 
join in a lease upon the terms and conditions comprised in the origi- 
nal lease. 

The lease, granted by Mrs. Turner, describes the property in the 
very same terms as the original lease of 1736 : a description, that did 
not according to fact belong to any part of it ; and the lease contained 
all the terms and conditions, applying to the premises, as a wharf, and 
to the building over the stable, &c. as to be kept and left in repair, 
precisely as if the premises remained in the state, in which they had 
been formerly. There is insuperable difficulty in applying the exe- 

VOL. XIV. 3 
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cution of such a covenant to property so entirely altered. It is said, 
that alteration was the act of the Legislature : but how can that be 
represented ? The act of the Legislature was certainly compulsory 
upon both parties : but it did not authorise the City and the Com- 
mittee for building the bridge to deal, not only for the interest of the 
City, but also for the interest of those, claiming under the lessor. 
The City might have claimed a compensation for their interest under 
the demise, comprehending all the covenants for their ad- 
[* 56] vantage : *but the interest of the lessor to tender a lease 
previously to the expiration of the subsisting lease, and to 
insist upon the repairs, and upon the ownership of the other premises, 
if the City should not accept the tender, could not be compounded 
by the City with the Committee of the bridge. 

The Defendants, if the Act of Parliament required them to come 
forward, may by their negligence have lost all their right at law, and 
may find insuperable difficulty to proceed in equity ; but the ques- 
tion is, whether after this change in the property without their con- 
sent, the City can call for the execution of a lease, in its nature and 
terms such, that the enjoyment' of the property, in the mode, in 
which it was to be enjoyed, is utterly impracticable ; and, if the City 
have thus put it out of the power of the lessor to grant a lease, se- 
curing the enjoyment, according to the stipulations, they cannot in- 
sist, that, as the lessor has thus lost his right as between him and the 
Committee of the bridge, he shall therefore execute a lease. 

Then, as to the acceptance of rent, of what importance is that ? 
The lessors might have received it, reserving the right of re-enti^ by 
the forfeiture, and the question, whether this management of the 
property had not put an end to the right of the City to call for a re- 
newal. It is then said, the City, making this alteration in the prop- 
erty, have bound themselves to take a renewal under these circum- 
stances. They may be bound. They cannot say, if a renewal 
should be offered, that they will not take it ; as they have made such 
alterations in the property, that it cannot be given. The lessor may 
^ insist, that there is an obligation upon them, the tenants, to 

[*57] Keep the premises *in the same state ; and, if their nature 
Uf.d condition have been altered, he will not have the benefit 
of them according to the stipulations : but does the converse follow ; 
that the lessee may insist upon a renewal under those circumstances ? 
That is by no means a consequence ; if it could be established, that 
the lessees were bound to take a lease. 

The suit, that had been instituted, was not pursued. It is true, 
Turner became a bankrupt : but there was some owner of the prem- 
ises. The City found themselves embarrassed by the effect of the 
alteration, and their neglect to make a request in time ; and looking 
to Mrs. Turner, as having an estate for life in the whole, and the in- 
heritance of a moiety, they thought, that by connecting themselves 
with the estate by lease from her, they should obtain a connection 
with a moiety of the estate for ever ; and might perhaps get the 
whole, or at least secure a considerable influence over the other 
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moiety. She and Mr. Turner stood under diflferent circumstances. 
The rent was withheld from her. She agreed to demise the whole 
for her life ; reserving the rent separately ; and as to the moiety, of 
which she had the inheritance, she made a lease, conformable in all 
respects to the lease of 1736. It is said, this is not an absolute aban- 
donment of the claim as to the other moiety. I do not know, that 
upon that circumstance alone the Court would refuse execution of 
the covenant : but it is a strong circumstance ; for the interest under 
that lease is very different from a lease of the whole, at a single rent, 
from a person representing the whole estate : especially as there is 
pro tanto a dereliction of the right to a lease of the whole ; and the 
demand, that was made by suit, was not pursued. 

* I shall not notice the cases farther than by observing, [* 58] 
that there is a great distinction between this and the cases 
upon leases for lives ; and that, where there has been default of this 
kind in making a request, unless it has been excused by circum- 
stances, there is no authority for decreeing a specific performance ; 
and in one case, Allen v. Hilton (1), the want of such request pre- 
vented it ; admitting, that great stress was in that instance laid upon 
the nature of the subject demised ; and, if the general rule is, that 
the request is not of the essence of the contract, the nature of the 
subject, especially a colliery, might make a difference ; for it is most 
material to the lessor to know three months before the expiration of 
the lease, whether the tenant is to continue. But, without going far- 
ther into those cases, the circumstances make it impossible at this 
day fo give a specific execution of this contract. 

The Bill was dismissed with costs. 

CovEWAifTs for perpetual renewal, if fairly entered into and distinctly express- 
ed, are, no doubt, valid ; but if the language of such covenants be not peifectly 
unambiguous, a court of equity will never adopt a construction which would lead 
to a perpetuity of the leasehold interests : see, anfc, note 4 to Taylor v. Stibhertf 2 
V. 437. And even where a covenant of this nature is most explicit, still, if there 
has been ladu$ on the part of the lessee, equity will not, under ordinary circum- 
stances, be disposed to give him any relief: Maxtvell v. ff^ard, 1 M'Clel. 464. As 
to the grounds of distinction, justly attended to for some purposes, between col- 
lieries and other landed estates, see, antty note 2 to Wren v. I&rfon, 8 V. 502. 



(1) 1 Fonb. Tr. Eq. 432. 
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CLARIDGE V. HOARE. 
[1807, JuivB 10.] 

TRAivsr ER of Stock under an afireement to satisfy the deficiency in the Accounts 
of a Banker's Clerk, though he is not a party, amounts to a composition of fel- 
ony, to prevent a prosecution. Defendant therefore may protect himself by 
Plea from discovering, not only the broad leading fact, but any fact, the An- 
swei'to which may form a step in the prosecution (a). 

Whether a Bill, stating a payment to protect an individual from prosecution for 
felony, desiring the assistance of the Court, is not open to Demurrer on that 
ground, QiMere. 

Plea, that the discovery will subject the Defendant to penalties, does not require 
the support of an Answer; as a Plea of purchase for valuable consideration 
without notice does, as to facts, from which notice is inferred (6). 

An Allegation, merely surplusage, does not support an objection to a Plea, as 
mnltinirious. 

A conspiracy to prevent a prosecution for felony is an offence (c), fp. 65.1 

To a Bill, stating Defendant's marriage with a particular woman, Plea, tiiat she is 
his sister, protecti him from discovery of any fact, forming a link in the chain, 
[p. 65.] 

The Bill stated, that on the 11 th of March 1807 the PlaintifTwas 
informed, by a letter from the Defendants Hoare & Co. bankers, that 
hisson, who was one of their clerks, had withdrawn himself; and 
had embezzled part of their property ; the fact being, that 

(a) A defendant will not be compelled to discover that, which, if answered, 
would tend to subject him to a penalty or punishment, or which might lead to a 
criminal accusation, or to Ecclesiastical censures. 1 .GreenJ. £v. § 451 ; Wigram, 
Discovery (Am. ed.) 82, pi. 130, et stq. ; Thorpt v. Macaidey, 5 Madd. 229 ; Mac- 
caUum V. Turtorij 2 Younge &. J. 138 ; Story, Eq. PI. § 524,576, 577, 592-598, 
824, 825 ; Leggd v. PoHlm, 2 Paige, 599 ; PatUnon v. PaUerson, 1 Hay w. 168 ; 
ffoifY. Wolf,2 Harr. & Gill, 382; BUihop of London v. FSftehe, I Bro. C. C. 
(Am. ed. 1844,) 96, 97, note (6); Lub^, Eq. PI. (Am. ed.) 246 ; Mclntyrt v. Man- 
eiusy 16 Johns. 592 ; Sloman v. Ae%, 3 Y. & C. 573. Ocean his. Co. v. Fulda, 2 
Storjr, R. 59. 

It is a general principle of the common law, embodied in some of the Constitu- 
tions of the United States, that a witness is not compellable to give an answer that 
will expose him to a penal liability, or to any kind of punishment, or to a criminal 
charge. J Greenl. Ev. § 451; 1 Stark. Ev. 165, 166; Phil. & Am. on £v. 913, 
914 ; 1 Phil. Ev. 417-420; Cowen & Hill's note, 516, to 1 Phil. Ev. 277, and cases 
there cited. See also, PaxUm v. Douglass^ 19 V. 225 ; Cait$ v. Hardacre, 3 Taunt. 
424; Madinidt v. Madrnde, 4 Esp 248; iZer v. Lems, ib. 225; JUx v. .SZoti^, 5 
C. & P. 213; JUx V. P^Ur, 5 C. & P. 521 ; Dodd v. Abrrw, 3 Camp. 519 ; Jtfa- 
lone^ V. BarUtij, ib.'210. 

Many links frequently compose that chain of testimony, which is necessary to 
convict an individual of a crime, but no witness is compellable to furnish any one 
of them against himself. Marshall, C. J. 1 Burr's Trial, 244 ; Tht Ptopk v. Ma- 
ther, 4 Wend. 229; Southard v. Rexford, 6 Cowen, 254 ; BeUingtr v. The People, 
8 Wend. 595 ; Story, Eq. PI. § 553. 

But a party may be compelled to make discovery of any act of moral turpitude, 
which does not amount to a public offence or indictable crime. Story, Eq. PL 
§ 595; Hare, Discovery, 142 ; Maeaulay v. Shackwell, 1 Bligh, N. S. 121 ; 5. C. 
2 Russ. 550, note ; Glynn v. Houston, 1 Keen, 329. 

{h) Where the defence can be made by a pure plea, that is, a plea which mere- 
ly suggests matter in avoidance of the complainant's right to sue, as stated in the 
bill, an answer in support of the plea is not necessaiy. 1 Barbour, Ch. Pr. b. i. c. 
6; p. 128 ; Mitford, PI. 239, 244 ; Wigram, Discov. 36. 

(e) When combinations or conspiracies are offences, see ainU. note (a) Cousins 
r. ShM, 13 v. 542. 
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he had not abeented himself otherwise than from illness; and 
he intended to return to his duty the next day. A meeting took 
place ; at which the Defendants did not disclose the fact, that they 
had caused the Plaintiff's son to be apprehended, and taken to the 
Public Office in Bow-Street, under a chaise of felony : but the Plain- 
tiff heard by accident, that he was in custody ; and conceived it to 
be private. 

The Bill farther stated, that the Plaintiff was much affected, 
and agitated at the meeting, and had not his due recollection, 
or a proper command over himself; and was apprehensive, not 
being acquainted with the late Act of Parliament, that the 
offence, if true, was capital ; and under all these circumstances 
the Plaintiff requested to know the amount of the embezzle- 
ment, and what was to be done ; and the Defendants, the bank- 
ers, acting by their Solicitor and Counsel, stated the deficiency, 
as (hey supposed, at 4000/. ; and required the Plaintiff forthwith to 
transfer so much stock as would cover that amount ; the Defendants, 
as the Plaintiffs bankers, knowing, that he had stock ; admitting that 
the real amount had not been ascertained. The Plaintiff, 
under such distress of mind, and in compliance with press- [* 60] 
ing and repeated threats and entreaties, consented to trans- 
fer into the names of trustees some stock in satisfaction of or towards 
the supposed deficiency : provided the dividends should be paid to 
him during his life, which was agreed to ; and a transfer was made 
accordingly of 78002. 3 per cent. Consolidated Bank Annuities to the 
Defendant Henry Merrick Hoare, one of the partners in the Bank, 
and another person, as trustees; and a dechration of trust was 
executed. 

The Bill farther stated, that the Plaintiff was so much affected as 
to be unable to act for himself, and was without advice or assistance ; 
and the Defendants took undue advantage of him ; and when he 
transferred the stock, he did not know, that his son had been to 
Bow-Street, or that the affair had been made public ; and the Plain- 
tiff would not have come to such agreement, but for the purpose of 
saving the character of his son, and preventing his being prosecuted 
for felony. It afterwards occurred to him, that the agreement was 
ill^al and he took the opinion of Counsel ; which was, that the agree^ 
ment was contrary to Law ; upon which he gave notice to the De- 
liBndants, requiring a re-transfer of the stock. 

The Bill charged that the agreement was contrary to Law ; that the 
trustees had sold or transferred the stock, and paid the produce to the 
other Defendants ; that it was done after they had received the no- 
tice, and after they knew, or believed, or suspected, that the said 
agreement was contrary to Law ; and that the Plaintiff would not or 
ought not to carry same into effect, and prayed a Discovery, Trans- 
fer, and Injunction. 

*The Defendants, the bankers, one of whom was also [* 61] 
one of the trustees of the stock, pleaded in bar to the dis- 
covery sought ; the plea stating the employment of Claridge, the 



61 CLARIDGR V, HOARE. [1807. 

son, as their clerk, from 1799 to the 10th of March, 1806 ; and 
that the Defendants during such employment entrusted him as their 
clerk to receive and pay money, bills, notes, and drafts, and he did, 
while so employed, and by virtue of such employment, receive and 
take into his possession moneys, bills, notes, bankers' drafts, and 
other valuable effects at various times, between the 12th of July, 
1799, and the lOth of March, 1806, on account of the Defendants, 
and did between the several times aforesaid fraudulently embezzle, 
secrete, or make away with, the same, or some part thereof; and 
the said Thomas Claridge did on the said 10th of March, 1806, de- 
part from the said service of the Defendants and abscond, having 
embezzled money, which had been so entrusted to him by the De- 
fendants to pay for them ; and these Defendants aver, that all the 
matters and transactions in the Bill stated, and whereof discovery is 
sought, relate to the said Thomas Claridge's fraudulent embezzle- 
ment and secreting or making away with the moneys, bills, &c. so 
entrusted to him by these Defendants, as his employers, as afore- 
said. The Defendants then suggested that the discovery sought by 
the Bill might subject them to penalties H). 

Mr. Richards, Sir Samuel RomiUy, Mr. Hart, and Mr. Daniel, 
in support of the Plea. — ^The transaction, which is the subject of 
this Bill, appearing by the averments of the plea to be distincdy, 
within the late Act of Plarliament, making embezzlement by a clerk 
a felony, the Defendants are protected from discovery by 
[* 62] the principle, that a person cannot * be compelled to dis- 
cover what may criminate himself; as for instance, by 
disclosing, that he compounded a felony. The plea brings forward 
distinctly that fact; which, though insinuated, is not clearly stated 
by the Bill. 

Sir Arthur Piggott, Mr. Leach, and Mr. Owen, for the Bill. — ^To 
constitute the otTence of compounding felony, the agreement must 
take place between the offender and the informer to put an end to 
a prosecution : the composition must be completed ; and the in- 
former must receive the fruit of it. The fact, as it appears upon 
this record, is, that the son was ignorant of the father's act : nor 
does the fieither appear as a party to any agreement for a composi- 
tion of felony ; as it does not appear, that he knew, his son was 
charged with felony : the disclosure to the Plaintiff being no more 
than that there was a deficiency in his son's accounts. This is, 
not an agreement that a prosecution shall cease upon payment of 
the money ; but merely an agreement by the Plaintiff upon informa- 
tion of the deficiency, to tnmsfer stock upon trust to make good 
that deficiency, subject to his receiving the dividends for his life ; 
and afterwards, being advised, that it is illegal, he files the Bill. 
The agreement to put an end to a prosecution, and a consideration 
coming to the party, upon whose information it was instituted, are 
essential to a composition of felony. The trustees of this stock are 

(1) This plep. is stated by Mr. Beames, El. PI. £q. 339. See 258, 9 ; where nu- 
merous authorities are collected. 

VOL. XIV. 3* 
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in the situation of stake-holders, with whom money has been de- 
posited to wait the event of an illegal act ; and an action would 
lie. 

This plea is also defeciife in form ; not stating with the 
precision, represented by Lord Redesdale ^l) to * be ne- [*63] 
cessary, which of these transactions, and oy what means 
the discovery sought, will subject the Defendants to penalties. This 
plea also, going to the fact of the transfer of the stock to these per- 
sons, covers too much ; as was held upon the demurrer in ChanAen 
V. Thampsan (2), This plea also ought to be supported by an an- 
swer ; and it is also multifarious. In Beecroft v. Beecroft (3) a plea 
of a release was over-ruled, as multifarious by introducing the addi- 
tional fact, that the release had been acted upon. A plea must not 
be double ; though it may consist of several facts, constituting one 
bar. 

Mr. Richardsy in reply. — ^Here is quite sufficient to show a com- 
position of felony : to constitute which offence an agreement, that a 
prosecution shall not be instituted, -or, if instituted, shall cease, is 
not a necessary ingredient: nor can the party, having committed 
the offence, redeem himself by afterwards prosecuting. The agree- 
ment to transfer the stock to trustees for this purpose is sufficient ; 
and the distinction, that the person, who committed the felony, is 
not a party to the composition, is not material. The plea does state, 
by what means the discovery sought will subject the Defendants to 
penalties. A very slight addition to the statement of the Bill would 
have formed a ground of demurrer ; and that is supplied by the plea. 
As to the objection, that the plea is multifarious, and the case in the 
Court of Exchequer, a mere superfluous allegation cannot have that 
effect. 

The Lord Chancellor [Eldon.] — ^*The question is [•64] 
not, whether this Plaintiff, giving notice to the trustees not 
to transfer the stock, or to the bankers to re-transfer the stock, or to 
pay the money, to him, can, or cannot, maintain an action ; whether 
out of this transaction a case for recovering at Law can be made ; 
but the question is, whether this Plaintiff is entitled to discovery and 
relief in this Court. I pass over another objection, which might 
have raised a serious doubt upon demurrer ; whether a Plaintiff can 
come here ; stating, that he paid money to protect an individual from 
a prosecution for felony ; desiring the assistance of this Court. But 
it goes farther. This Bill and plea, taken together, state, that the 
Plaintiff was apprehensive, that his son had committed a capital fel- 
ony ; that, not aware, that his son's character was exposed, to pre- 
vent that, and to prevent a prosecution for a felony, supposed to be 
capital, the Plaintiff agreed to transfer, and did transfer, stock to 
trustees towards satisfaction of the deficiency ; that he afterwards 
had doubts, whether the agreement was legal ; and required a re- 

(1) Mitf. 224. 

(2) 4 Bro. C. C. 434. 

(3) In the Court of Exchequer ; fTood v. Striddand, 12 Vet. Sl Bea. 140. 
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transfer. The first consideration is, whether an indictable ofience 
is stated. For the consideration of that question the fact, appearing 
upon the plea, the embezzlement contrary to the late Act of Pariia- 
ment, must be taken to be true : also, that all matters, stated in the 
Bill, relate to the transaction, so stated in the plea, as criminal. 
Then the Bill and Plea together bring forward the case of an indi- 
vidual, charged with felony, and an agreement between several other 

persons, of which the object was to prevent a prosecution. 
[* 65] * It is said, this is not strictly compounding felony. My 

opinion is, that, as our Criminal Law has been lately ex- 
pounded, such an agreement, a conspiracy to prevent a prosecution 
for felony, is an ofience. But it does not rest there. The stock 
was actually transferred ; and the bankers are called upon to say 
whether the transfer was not with that view. A Defendant has a 
right to insist, that he is not to be compelled to answer, not only the 
broad and leading fact, but any fact, the answer to which may fur- 
nish a step in the prosecution ; if any person should choose to indict 
him. If a Bill states a marriage of the Defendant with a particular 
woman, he' may plead, that she is his sister ; and may refuse to state 
any thing more ; to speak as to any one fact, forming a link in the 
chain. If the Bill represents the transfer as part of that transaction, 
which altogether amounts to an ofience, the answer may bring from 
the Defendants proof of that transaction. 

As to the objections of form, this plea is said to be multifarious 
by the averment towards the close of it. It is not multifarious. 
The Bill not stating distinctly the fact, constituting the crime, 
though perhaps upon a close inspection it would appear sufliciently 
stated, the plea introduces a technical, clear, statement of the crime. 
The record containing that fact upon the plea, and also that other 
fact, stated by the Bill, this averment, that all the matters and trans- 
actions, in the. Bill stated, and whereof discovery is sought, relate to 
the said fraudulent embezzlement, &c. not to the ^statement in the 
Bill, but to the statement in the plea only, was absolutely necessary, 
to connect all the questions in the Bill with the fact, stated in the 
plea, and that fact only. As to the case, in the Court of Exchequer, 

that has been cited, if a release is pleaded, and, whether 
[* 66] it has been acted upon, or not, it is a * bar, surely the 

farther allegation, that the release was acted upon, is sur- 
plusage ; and I should press a harder rule in equity than prevails at 
law by holding, that such an averment makes a plea bad, which in 
other respects is good (1). 

It is then said, this plea should be supported by an answer. 
Such a plea does not require the support of an answer ; as a plea of 
purchase for valuable consideration without notice does. That plea, 
requires the aid of an answer ; the Bill insisting upon notice ; and 
charging facts to make that out. The Defendant must answer ; 
either admitting, denying or qualifying, all the circumstances, upon 

(1) Co. Lit 308 b. 
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which it 18 contended that, if the Defendant will speak, notice, 
though denied, will appear. 

This Plea must therefore be allowed. 

1. The plea put in in this cause is given at lensth in " Beames on Pleas," 339. 

2. The statute of 39 Geo. III. c. 85, which was obtained at the instance of bank- 
ers and merchants, with a view to protect themselves against the embezzlement 
by their clerks or servants, has had a consequence which the promoters of that act 
did not foresee ; by making such embezzlement a felony, they are frequently de- 
prived of the opportunity of recovering their money : Coz v. PaxUm, 17 Yes. 331 ; 
for it is legal to compromise a misdemeanor, but not a felony : Elworihy v. Bird, 2 
Sim. & Stu. 381 ; Johnson v. OgUInt, 3 P. Wms. 279; Drage v. Ibberson, 2 Espin. 
645; BetUy v. mngfidd, 11 East, 47. 

3. That a defendant cannot be compelled, by a bill in equity, to answer any in- 
terrogatory which may lead to a criminal accusation against himself, see, anit^ note 
1 to CartwrigU v. Grccn, 8 V. 405. 

4. The principal case, in which Lord Eldon held, that an averment which is 
mere surplusage, does not render a plea bad, which in other respects is good, does 
not a{^>ear to have been called to the recollection of the court in the case of Cork 
v. WtUockj 5 Mad. 331, when Sir John Leach, V. C, overruled a plea, on the 
^und that it contaiued averments which were unnecessary and a useless repeti- 
tion of the same matter which the answer set forth : his Honor, however, permitted 
another plea to be put in. As to the cases in which it is indispenEnble that 
charges should be denied, both by averments in the plea itself (when that form of 
defence is resorted to), and also by answer in support of the plea, see the notes to 
BayUy v. Adams, 6 V. 586, with the farther references there given. 



BARCLAY r. WAINEWRIGHT. 

[1807, Mat 8; June 12.1 

Tenant for life of Bank Stock held entitled to a Dividend **of 5/. per cent inter- 
est and profits for the half-year." 

Latham Arnold by his Will, dated the 15th of March, 1777, 
among other legacies, directed the sam of 10,000/. to be invested 
within two years after his decease in Bank Stock, in the names of 
bis executors, in trust to permit his daughter Ann Wainewright to 
receive the dividends and interest thereof for her separate use ; and 
after her decease in trust for her children. He also directed in the 
same terms the sum of 10,000/. to be invested in Bank Stock, in 
trust for his daughter Rebecca Arnold for life ; and after her decease 
for her children ; and in failure of her children, then in trust for his 
grand-<2hildren. 

*The testator died in 1779. The executors made the [*67] 
investment accordingly : but the property being very con- 
siderable, and a great deal outstanding, and engaged in his trade, 
which was directed to be carried on» the whole sum was not invested 
until the year 1787. More than 40,000/. Stock however was bought 
in 1782. In J 780, when the investments began to be made, and 
until October 1781, at which time 34,000/. Stock had been purchas- 
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ed, the half yearly dividend was 2| per cent. In October 1781 the 
dividend was raised to 3 per cent. ; and it continued so until April 
1788 ; when it was raised to 3^ per. cent. ; at which rate it remain- 
ed until the 5th of April, 1807 ; when it was increased to 5 per 
cent. 

At a General Court of the Governor and Company of the Bank 
of England, held on the 20th of March, 1806, the Governor ac- 
quainted the Court, that the Court of Directors, having considered 
the state of the Bank's accounts, are of opinion, that a dividend may 
be made of 3/. iOs. per cent, interest and profits for the half year 
ending the 5th of April next ; upon which the question was put, 
that the Court do order a dividend to be made of 3/. lOs. per cent. 
interest and profits for the half year ending the 5th of April next; 
and carried in the affirmative. 

On the 18th of September, 180&, the Governor acquainted the 
Court, that the Court of Directors feels itself justified in recom- 
mending to the General Court to order at this present time a partic- 
ipation of 5L per cent, out of the interest and profits of this Cor- 
poration, over and above the usual half yearly dividend of 3^ per 
cent. ; and that both the above sums be included in one warrant. 
The question was put, that this Court do order a dividend 
[*68] to be made of 8/. lOf. per cent, interest *and profits for 
the half year ending the 10th of October next ; and that a 
General Court be holden to take the ballot upon this question ; and 
carried in the affirmative. 

On the 19th of March, 1807, the Governor acquainted the Court, 
that the Court of Directors are of opinion, that a dividend may 
be made of 51. per cent, interest and profits for the half year, ending 
the 5th of April next: whereupon the question was put, that this 
Court do order a dividend to be made of 5L per cent, interest and 
profits for the half year, ending the 5th of April next, and carried in 
the affirmative. 

The petition, by Ann Wainewright and Rebecca Arnold, prayed, 
that the Accountant General may be directed to pay to them res- 
pectively the half yearly dividend of 5 per cent, accrued due the 
5th of April last on the Bank Stock, remaining on the credit of the 
petitioners' respective accounts : viz. 8672Z. 4s. capital Bank Stock, 
standing in the name of the Accountant General in trust for Ann 
Wainewright and her children ; and a similar fund for Rebecca Ar- 
nold and her children. 

Mr. Richards, Sir Samuel RomiUy, and Mr. Wainewright^ in sup- 
port of the Petition. — This case, considered upon principle, unprej- 
udiced by decision, appears very plain. It arises upon a specific be- 
quest of a share in a joint Stock Company to a person for life ; with 
remainders over : the declaration of the trust being to permit a mar- 
ried woman to receive the dividends and interest thereof for her sep- 
arate use. In .the nature of the thing the dividends, arising 
[* 69] from profit, that must vary from time * to time, are uncer- 
tain. It is not easy to say, from what the profits of the 
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Bank arise. In some degree they arise from discounting bills : but, 
whatever may be their nature, they are fluctuating ; depending upon 
contingencies. These Petitioners claim under the resolution of the 
Bank, in September last, to order a dividend of 5/. per cent, interest 
and profits for the current half-year. The objection is, that in the 
preceding half-year they divided only Sil. per cent. What reason, 
what argument, arises from that ? The persons, who determine, are 
the proprietors themselves. The measure proceeded upon the as- 
certained profits of the Bank in the time past, and a speculation as to 
their prospects. If that calculation should prove erroneous, and 
consequently the dividend of the ensuing half year should be reduc- 
ed to 2iL per cent., the tenant for life clearly must submit to that 
redaction ; and could not claim 8iL per cent, the former dividend. 
If then he must have sustained that loss, is be not entitled to this 
advantage ? The tenant for life, having the usufruct, is entitled to 
the annual profits, whether great oj small. This cannot be distin- 
guished from the case of coppice wood, or the profits of a ship. 
The Bank, the only judges, having declared their annual profit to be 
lOL per cent., that annual profit, that has actually arisen, must be 
the dividend, to go to the tenant for life. If not entitled to the an- 
nual profit, what proportion of it is he to have ; and how is that to 
be determined ? 

Then as to the decisions, that have been made upon this question, 
a case precisely under these circumstances has not occurred : but the 
principle must be the same. It is difficult to discover the principle, 
upon which these cases have been determined. In Brander v. Bran- 
der (I) the Bank did not make a regular dividend, accord- 
*ing to their usual habit, but, portioning out the fund, ^[''^'70] 
arising from their subscription to the Loyalty Loan, gave 
what they call a bonus, in the form of capital, carrying interest; 
perhaps more properly described as a perpetual annuity: but the 
Court considered that as an addition to the capital, and the tenant 
for life entitled only to the annual dividend. Lord Loughborough's 
notion, whether that is a just conception, or not, appears very 
plain ; and there is no doubt, that, if the distribution had been 
made, as it is in this instance, the decision would have been dif- 
ferent. 

The case (2) before the' House of Lords is under precisely the 
same circumstances : a distribution of annuity ; and the decision was 
the same ; considering it as capital, carrying interest. The ground, 
suggested for a contrary decision of that case, that the Bank of Scot- 
land cannot increase their capital, is equally applicable to this : the 
Bank of England being under a similar restraint ; and the conse- 
quence is, that the tenant for life must have the whole : a contrary 
decision increasing their capital in opposition to the Law. By neces- 

(i) Ante, vol. iv. 800 : see the«note, 802. 
(2) Irvine v. Houston, 
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sary consequence therefore the profit, of whatever description, and 
in whatever form, must go to the tenant for life. 

The difficulty, expressed by Lord Loughborough, considering the 
question, not simply as between a tenant for life and the remainder- 
man, but as among several tenants for life, has no solid foundation. 
In that way of putting it the remainder*man clearly cannot claim ; 
and, as among the tenants for life, the argument from analogy to 
other cases, of profit, a long time arising, but supposed 
[*!]] ^^ to arise at the moment it is declared, (which cases are 
noticed in Faris\» Paris (1) has never received an answer. 
Those, who oppose the petition, must show, that the increase did not 
arise between the last division of profit and the present one. The 
declaration of the Bank must be taken to be just until the contrary 
is shown ; and there is nothing, by which part of this profit appears 
to have been previous to the last dividend ; in which case alone the 
difficulty, supposed by Lord Loughborough, could arise. This par- 
ticular case cannot admit any doubt : these individuals having been 
tenants for life during a great number of years : a fiict however, 
which certainly cannot afiect the decision ; which must be upon the 
general principle. But the claim of the present tenants for life 
stands upon, not the difficulty, but the absolute impossibility, of as- 
certaining, at what time the profit arose. The only time, at which 
it can be stated, is, when those, who have the management, can with 
safety determine, that no farther reserve shall be made, and the ex- 
isting surplus shall be divided. To ascertain the time with accuracy 
is impracticable. The profit of discount, for instance, cannot be said 
to arise, when the bill is discounted ; as it may be dishonored. 

The principle, upon which the House of Lords must have deter- 
mined Irvine v. Homton, and Lord Loughborough Brander v. Brand' 
er (2), did not apply to the case of Paris v. Paris (3) ; and your 
Lordship, adhering to the authority of those cases, did not seem to 
think it very easy to discover and apply the principle, up<m which 
they were decided. But Paris v. Paris contained this circum- 
stance : the Bank made the usual dividend ; and beyond 
[* 72] that, distributed something in * money ; in effect declaring 
at the time of distribution, that it was not the dividend of 
interest and profit. 

In the last case, Witts v. Steere (4), Lord Erskine took the dis- 
tinction between ordinary and extraordinary dividend ; considering 
the latter according to the decisions as belonging to the remainder- 
man ; and the ordinary dividend, to whatever amount it might be 
increased, as belonging to the tenant for life. 

The conclusion is, that the former decisions, upon whatever 
ground, and whether sound, or otherwise, do not apply to this case ; 
which is different in circumstances from all, that have preceded it 



(1) JhUe, vol. X. 185. 

(2) AtUe, vol. iv. 800. 

(3) AnU, vol. X. 185. 

(4) AiUe, vol. xiii. 36a 
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It remains for those who oppose the claim of the tenant for life, (and 
a difficult task it is), to show the principle, upon which those deci- 
sions have been made ; and, having discovered, to apply it to this case. 

Mr. Harty for the persons, entitled in remainder. — ^The authority, 
opposed to the claim of the tenant for life, is very considerable : 
certainly requiring some principle, upon which this individual case 
is to be distinguished. The question is, what is the nature of the 
subject. The Legislature must have been aware, that this Company 
could not divide the whole of their profits de anno in annum ; that a 
proportion must be kept back, to answer the possible insolvency of 
persons, upon whom they might have demands, and other contin- 
gencies. The increased dividend has arisen from profit ; making it, 
as capital, produce other profit. The increase of profit, while it was 
gradual, did not produce inquiry ; with a view to ascer- 
tain, whether it was to * be considered the property of the [* 73] 
one or the other ; or how in the case of partial interests, 
created by the testator, it should be disposed of: but upon the di- 
vision, in 1797, of so vast a sum as 1,125,000/. the objection was 
obvious, that the tenant for life could not be entitled ; that the fund 
had been increasing during a number of y^ars ; and that it was im- 
possible, according to the expression of Lord Loughborough, to hunt 
it back. The Court, obliged to act upon it, could not give it to the 
tenant for life ; and therefore came to the decision in Brander v. 
Brander (i). The term " Bonus " cannot make any difference. 

Mr. Rtchardi, in reply. — ^The distinction between this last resolu- 
tion of the Bank, and the former resolutions, is very important. The 
Court must give credit to the Bank, declaring, what the dividend 
ought to be, under the description of ^^ interest and profits for the 
half year," ending at a given time, necessarily belonging to the ten- 
ant for life. If the declaration of the Bank is not to be taken, what 
is the criterion ; and who can say, that 2 3-4 is not .more than the 
Bank ought to pay ? This document of the Bank affords a clear 
and solid distinction ; and the Court, presuming, that the Bank do 
their duty, will consider this the dividend, that ought to be made at 
the end of the half year, as much pis the former dividends. Though 
an executor would not be permitted to invest property in this fund, 
with the view of giving a greater dividend to the tenant for life, if 
the testator himself has pointed out this fund, the tenant for life is 
entitled, as much as he would be to a leasehold estate, spe- 
cifically given ; this fund being specifically * bequeathed ; {* 74] 
and the Bank declaring the annual profit. 

The Lord Chancellor [Eldon]. — ^This is a subject of great im- 
portance, with reference to suitors, entitled to Bank Stock ; espec- 
ially from the difficulty, that arises in the administration of trusts, 
that are not directly under the control of the Court. I understand 
by communications, made to me, that trustees are under infinite dif- 

(]) ^nie, vol. iv. 800. 
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ficulty how to act ; and I am apprehensive, that this point will never 
be well settled, until it shall be settled by an Act of Parliament. 

When this question came here originally, the Court, giving 3 1-2 
per cent., overlooked altogether the circumstance, that the profit of 
'3 1-2 per cent., or a considerable part of it, had arisen precisely in 
the same way as these profits, called << Bontts" or '< additio::al divi- 
dends," have now arisen. Another circumstance also has been en- 
tirely overlooked here : what rule is in this Court to be applied to 
Bank Stock, part of a general residue; for in all those cases the 
Court upon its principles and practice must have said, that the ten- 
ant for life, instead of being entitled to complain, that he had no 
more than 3 1-2 per cent, bad received more than his proportion. 
The* old practice, where Bank Stock formed part of a general resi- 
due, was to convert that fund into 3 per cents. There is great diflli- 
culty in this circumstance, that the Bank has in floating capital what 
the law cannot consider as belonging to it ; and I do not know, how 
this^^ourt is to act upon the belief, that the Bank has such property. 
Another difficulty is this. Suppose the Bonus, or increased divi- 
dends, distributed in the first year after the death of a tes- 
[* 75] tator, * specifically bequeathing stock. If the increase 
arises from the management of a floating capital, distinct 
from the capital, allowed to the Bank by law, either the Court can- 
not deal with the property, as not having a legal existence, or, if it 
can be represented as part of the testator's estate, it cannot be his 
property, as capital in the Bank ; for the law will not allow it to ex- 
ist in that shape : it must therefore belong to him under some other 
principle ; and strictly would go neither to the tenant fo'r life, nor 
the remainder-man. The only information I received from Lord 
Loughborough and Lord Alvanley upon that objection, was, that 
neither the tenant for life, nor the remainder-man could agitate that 
question against each other ; and therefore it was not necessary to 
consider it with reference to third persons. 

As to the case before Lord Erskine, I cannot see the distinction 
between that case and this : but I will converse with his Lordship, 
before I determine. It seems to me at present, that, if I am to 
give credit to the Bank, that was full as strong a case for the tenant 
for life as this. The resolution of the Bank upon that occasion must 
be read as their declaration, that they would distribute only a part of 
their profit : then how can I make a distinction between that and 
this addition to the ordinary dividend ; differing only in this circum- 
stance, that the one was a part, and this is the whole ? 

With regard to the cases, put by Sir Samuel Romilly at the bar of 
the House of Lords, as to the coppice wood, or a joint concern in 
the profits of a trade, or a ship, the partners in such cases have an 
unlimited power to deal with annual profits, as they think proper in 
their discretion to divide either annually, or otherwise. 
[* 76] * The answer, given to the argument upon those cases, 
was, that they were distinguished from a joint concern of 
this nature in this respect ; that the individual partners in the joint 
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stock of a trade or a ship are uniler no limitation or direction as to 
what they may or may not accumulate : so, as to coppice wood, it is 
to be cut at the regular period only : that permission having the effect 
of prohibiting the tenant from cutting at any other period. In those 
concerns therefore accumulation is directed, and in this concern pro- 
hibited, by the law. 

Upon this most difficult question the Court should be disposed to 
follow precedent, rather than raise distinctions, that cannot be recon- 
ciled with sound discretion. 

June i2th. The Lord Chancellor [Eldon]. — In addition to the 
circumstances appearing upon this Petition, I take the representation, 
that has been made from the Bar ; that from the year 1780, when 
the investments in Bank Stock under the directions of this Will be- 
gan, the half-yearly dividend was 2 3-4 percent: from 1781 to 1788 
it was 3 per cent. : it was then raised to 3 1-2 per cent. ; at which 
rate it has continued, with the variation, arising from occasional Bo- 
nuses : and it is now increased to 5 per cent. It is insisted, that this 
being the half-yearly dividend declared, without more than appears 
in the resolution of the Bank, is to be taken as the legally ascertained 
half-yearly interest of the Bank Stock, purchased under the testator's 
direction ; and that the petitioners therefore, as being entitled for 
life, have an unquestionable right to it. This furnishes a 
question very material ; if the Court * should not in this [*77] 
particular case be bound to decicle, that these petitioners 
are entitled to these half-yearly dividends ; for I cannot upon the 
most attentive consideration of this subject conceive, by what title 
these petitioners have been hitherto allowed to receive the dividend, 
increased from 2 3-4 to 3 per cent, and 3 to 3 1-2, that will not give 
them a title to the dividend of 5 per cent. If the former dividends, 
when ascertained and fixed by the resolution of the Bank, were legally 
received by these petitioners, is not the dividend, at 5 per cent, aris- 
ing precisely in the same mode, and by the same authority, also to be 
received by them ? 

The cases, that have been decided, appear to me to differ 
from this. It would be improper in me to intimate any opinion, 
whether those cases are rightlv decided : but I will say, that I do 
not think, this Court can witnout the authority of the House of 
Lords alter the determination, that has been acted upon, in cases, 
to which that determination clearly applies. The first case, deter- 
mined by Lord Alvanley upon Lord Calthorpe's Will, is not like 
this. In the next case, Brander v. Brander (1), the Bank did not 
resolve, that there should be a dividend at 3 1-2 per cent, but de- 
clared in a distinct resolution, that a participation should be made 
in the sum of 1,1 25,000/. Bank Annuities among the respective pro- 
prietors of Bank St6ck, in proportion to their respective interests. 
That sum arose from the subscription, probably the reserved profit 



(1) .4n(f, vol. iv. 800 ; see the note, 803. 
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or floating capital of the Bank. The suggestion was, that, if in 
1797 the Bank had the whole capital, which they could legally pos- 
sess, the whole of that sum ought to be considered immediately di- 
visible as profit among those, who were entitled to it. The 
[* 78] answer, given by the Court, was, that if this * was a re- 
serve not quite agreeable to the cliarter of the Bank, the 
true mode of disposing it would be to hunt it back ; to see, when 
each part of the profit had ariseiv ; which was impracticable : the 
tenant for life therefore could not claim it ; that it was given to the 
proprietors of Bank Stock : a character, which the tenant for life did 
not answer ; and the Court cut short the difficulty by saying, it should 
be considered as a gift of capital to those, having capital, according 
to the charter. 

The next case was ihat in the House of Lords (1), upon the dis- 
tribution, made by the Bank of Scotland ; and it is very like Bran- 
der V. Brander. The testator had given his shares, arising from 
the Bank of Scotland, in a life-rent to his wife, with remainder to 
his children. In 1794, at a general meeting of the Bank of Scot- 
land, an Order was made for payment of an extraordinary dividend 
or bonus to the proprietors. The House of Lords, influenced by 
the case of Brander v. Brander^ and what they regarded as decision 
in other cases, and by the' practice of the Court in similar cases, 
considered that as an Order, which beyond the regular annual or 
or half-yearly 'dividend, according to the charter of the Bank of 
Scotland, by a separate resolution gave property to the proprietors 
of that stock ; and considered that, not as dividend declared, or 
capable of being received under the declaration, as dividend, but 
as gift to the proprietors under that distinct and separate resolu- 
tion, t 

The next case is Paris v. Paris (2) ; in which it appeared to 

me, that a decision by the House of Lords in a case pre- 

[* 79] cisely similar bound me ; and that there ^ was no difler- 

ence between that and the preceding cases, except this, 

not -a solid distinction; that the one was a gift of money, and the 

other a gift of capital stock, to the proprietor. 

The next case is fViits v. Steere (3), before Lord Erskine ; and 
his Lordship observes, that the usual and ordinary dividend, 3 1-2 
per cent, proceeds as usual. I take that to mean, as it had been 
for some time the* legally declared dividend, in that sense only the 
usual and ordinary dividend. I understand, that in that instance 
from the terms of the resolution of the Bank, treating that as the 
usual and ordinary dividend, and the 5/. per cent, as something be- 
yond the legally declared dividend, coupled with the information, 
given by the Governor to the proprietors, and what else was in the 
cause, the Court collected, that the participation of 5/. per cent., 
beyond the usual and ordinary dividend, was as much a gift of a 

(1) Irvine v. Houston. 

(2) ^nU, vol. X. 185. 

(3) Anie^ vol. xiiL 363. 
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bonut as the money in the case of Paris v. Parisy and in the two 
preceding cases the 5 per cent. Annuities: that case therefore 
does not decide, what is to be done in a case under these circum- 
stances. 

The Bank have under their charter and by Law the right unques- 
tionably, and I think the duty imposed upon them, tp ascertain from 
time to time, what dividend shall be paid ; subject to the observa- 
tion, that they have a limited capital. Money was by the direction 
of the testator laid out in stock. There has been in fact an increase 
upon that at different times of the half-yearly dividend, declared 
according to the charter and the Law ; and there is not before me 
any evidence, which can satisfy the Court judicially, that the in- 
crease of 5/. per cent was occasioned by the application of any in- 
terest and profits, different in their nature from the in- 
*terest and profits, which occasioned the increase from [*80J 
2 3-42. per cent, to 3/. per cent., and from 3/. per cent, 
to 3 1-22. per cent. ; which the petitioners have been allowed to re- 
ceive. The first consideration is, whether I am bound to give the 
5/. per cent. ; as not knowing what else to give. Next, if it is con- 
tended, that any part of the 5L per cent, is given out of, or to be 
paid from, capital, a case must be brought before the Court, either 
making that out by evidence, or under circumstances, forming a fair 
ground for inquiry. But as the case now stands, I have not the 
means of considering it as more or less than a declaration, in a due 
execution of the right and the duty of the Bank, that the dividend, 
which the proprietors ought to receive, is a half-yearly dividend of 
5/. per cent ; and upon that resolution in this particular case, with- 
out stating, what the Court may be called upon to do in other cases, 
my opinion is, that the tenant for life is entitled to this dividend of 
5/. per cent. 

Ske, ante, the notes to S. C, 3 V. 4&L 
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WYDOWN^S CASE. 

[1807, June 13.] 

Fraction of a day, in support of a Commission of Bankruptcy, by admitting Evi- 
dence, that the act of Bankruptcy, though on the same day, was previous to the 
issuing, i. e. the awarding and sealing, the Commission (a). 

Whether the striking the Docket can be considered as the issuing of the Commis- 
sion, especially with reference to the 24th section of Stat 5 Geo. II. c. 30, a 
penal clause, QiMere. 

That a creditor should have called is not required for the Act of Bankruptcy by 
absconding, as for that of keeping house. As to the reason of that distinction, 
if the latter can be established by other evidence, QiMere. 

Commission of Bankruptcy not superseded for want of an Act of Bankruptcy pre- 
vious to striking the Docket: the Affidavit of belief, that the party is a bank- 
rupt at that time, not being required by the Statute, though according to the 
practice. 

Commission of Bankruptcy sealed in the night to prevent an Extent, [p. 87.] 

Wtdown and Lloyd carrying on business in partnership in 
Thames Street, stopped payment, and a Commission of 
[*8l] * Bankruptcy issued against them. Upon the bankruptcy 
of Lloyd there was no doubt : but an issue was directed 
as to Wydown ; which was tried by Lord Chief Justice Mansfield ; 
' and a verdict was found for the Defendant, negativing the bank- 
ruptcy. 

A motion was made on the part of the assignees for a new trial 
under the following circumstances, appearing by the Report of the 
Lord Chief Justice. 

On Wednesday, the 16th day of the nionth, Wydown, upon his 
return to town, after the house had stopped payment, was arrested 
at his own house. He was taken to the house of the officer ; and 
was bailed on the night following that day : but that transaction was 
not completed until half past twelve on the morningof Thursday the 
17th ; when, without returning home, he went directly with his attor- 
ney to the house of the latter, at Islington ; slept there ; and contin- 
ued there until the following Sunday ; having gone on Thursday, or 
Friday, or on both those days, into London, to the house of one of 
his creditors ; but not calling at his own house ; to which he never re- 
turned. The Commission issued upon Thursday the 17th: the 
docket having been struck on the 8th. After the verdict the Jury 
were by consent of the Counsel on both sides asked, when the act of 
bankruptcy was committed. The answer was '<on the 17th." 

Sir Arthur Piggott and ]\f r. WethereU, for the Assignees, in support 
of the Motion. — ^This verdict was against the opinion of the Judge. 
The several cases put by Lord Holt and Lord Raymond, 
in Salkeld and Aleyn, collected in Viner (1), as to the [* 82] 
fraction of a day, support the proposition, that a Commls- 

(0) As to the doctrine that there is no fraction of a day, see anie, note (a) 8 V. 
83. lnthAJiatterofjMephR!idiards(m,%Qtory,K. 

(1) 90 Via. tit Tmie, 968, 969, 970. 
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sion of Bankruptcy may be sustained by an Act of Bankruptcy, com- 
mitted upon the same day, if previous in time ; and it stands upon 
reason as well as authority. Can the bankrupt be allowed to waste 
his property during the whole of the day, on which the Act of Bank- 
ruptcy was committed ? Your Lordship will not presume, that the 
Commission issued at a very early hour in the morning. The '< day 
of the date '' is construed exclusive or inclusive to suit the justice of 
the case (1). In Doe on the Demise of fVrangham v. Hersey (2) a 
demise, generally as of the day, on which the ancestor died, witn an 
averment, that it was after the death of the ancestor, was held suf- 
ficient. It is true, there was no evidence, that a creditor called in 
the interval : but the Lord Chief Justice held clearly, that the Act of 
Bankruptcy by absconding does not require an actual demand by a 
creditor. 

Sir Samuel RomiUy and Mr. Cooke, for the Bankrupt Wydown. — 
This Commission ought to be superseded. The doctrine and au- 
thorities as to the fraction of a day are not applicable for this pur- 
pose. The Jury were to determine at what time the intention to 
delay creditors was conceived ; and they have drawn the direct con- 
clusion. The general rule of Law is, that there cannot be a fraction 
of a day: but, where that is necessary for the furtherance of justice, 
evidence is admitted. The admission of evidence in bankruptcy to 
prove an Act of Bankruptcy, previous to the Commission, 
• would not promote the ends of justice ; and would be at- [* 83] 
tended with considerable inconvenience. It never hap- 
pens, that the Commission is sealed upon the day, when the Act of 
Bankruptcy is committed ; and the effect of preventing that is the 
only inconvenience, alleged as the consequence of not admitting the 
fraction of a day. The Act of Bankruptcy, the affidavit, the bond, 
and the sealing the Commission, cannot take place on the same day. 
In this instance the'docket was struck eight days before the Com- 
mission issued : a Commission most rashly and improperly taken out, 
upon an affidavit of an Act of Bankruptcy, admitted now not to be 
true : an abuse too frequently practised as the means of producing 
bankruptcy. If this can be sustained, a Commission of Bankruptcy 
might issue upon an Act of Bankruptcy by lying in prison before the 
expiration of two months ; but the contrary has been decided in Gor^ 
dm V. Wilkinson (3). Lord Kenyon states the reason ; that, << in 
order to obtain it, there must be an affidavit made, that the party has 
committed an Act of Bankruptcy (4)." Evidence, that an Act of 
Bankruptcy was committed previously to the Commission issued, 
could not be admitted ; as it was clear, that was not the transaction, 
upon which they proceeded to make the party a bankrupt. There 
can be no convenience in permitting a Commission to be taken out 
upon the speculation, that an Act of Bankruptcy may be committed. 

(1) Pusrh V. Tht Dukt of Leeds, Cowp. 714. 

(2) 3 Wils. 274. 

(«) 8 Term Rep. 507. ' 

(4) The Affidavit, in practice, it not positive, but to information and b^e£ 
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The 24th Section of the Statute, providing against a private compo- 
sition with the petitioning creditor, being very severe against him, 
ought to .receive a strict construction. The words of that 
[* 84] clause are, << after issuing of any Commission ;" and if* the 
docket is not considered a part of the transaction of issu* 
ing the Commission, a creditor, who had only struck a docket, could 
not be brought within that clause ; as he was held to be in Ex parte 
Gedge (1). It may therefore be contended, that the Commission 
issued upon the 8th ; when the affidavit was made ; and was taken to 
the office to be filed. 

In the case of Barnard v. Vaughan ^2), that has been alluded to, 
it was held, that to complete this Act or Bankruptcy, a creditor must 
have called, by analogy to the Act of Bankruptcy by keeping house ; 
and that opinion, though much doubted (3), has not been overturned. 
The ground is, that the intention to delay, without an actual delay, is 
not sufficient ; for in those other cases the intention has always been 
proved by a direction to deny him, or acknowledged insolvency. 

Sir Arthur Piggotty in reply. — ^The case Ex parte Gedge (4) 
proves considerably too much ; going to this extent, that by striking 
a docket a Commission is sued out. The case of a docket only, but 
no Commission by that creditor, is not within the Statute. The 
question is always, whether the Act of Bankruptcy was committed, 
before the Commission was sued out ; not before the affidavit sworn 
or the bond executed. As to the necessity of a denial, where there 
is a clear notorious stoppage of a house, one partner absenting him- 
self, can it be necessary to prove the form, that the creditor went to 
the house ? Formerly the beginning to keep house was an Act of 
Bankruptcy : but a farther act, as evidence of the intention, 
[*85] *has been since required, with great reason; as many 
causes of beginning to keep house may exist, independent 
of any purpose to defraud or delay creditors. But the other act, ab- 
senting himself, is not equivocal. The more notorious the abscond- 
ing, the more difficult would be the proof of an Act of Bankruptcy ; 
for no person would undertake a trouble so useless. A creditor could 
not upon an imprisonment of a single day affirm, that an Act of 
Bankruptcy was committed ; speculating upon a continuation of the 
imprisonment for two months ; and therefore it has been held, that 
the relation will not support a Commission, taken out before the ex- 
piration of the two months. An affidavit of belief, that the partyiis 
a bankrupt at the time of making the affidavit, is not required by the 
Act of Parliament. 

The Lord Chancellor [Eldon]. — It is not necessary for me to 
express any opinion upon the point, that is stated to have been ruled 



(1) Anie, vol. ill 349. 

(2) 8 Term. Rep. 149. 

(3J Ex parU Dakofne, 14th November, 1801 : by Lord Eldon. Boberimm v. 
iJdddly 9 East, 487 ; Barnard v. Faughan has been since over-ruled : see the 
note, aiiie^ vol. v. 577. 

(4) JinUy vol iiL 349. 
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by Lord Loughborough and Lord Thurlow ; with reference to which 
I should not hastily say, it is impossible to bring such a transactioui 
the mere act of receiving a debt, after a docket struck, within 
the words of the Act of Parliament. What may be fit to do, 
and what the Court can do, upon general principles, are considera- 
tions perfectly different : but a Court of Justice is not justified in ex- 
tending a penal clause of an Act of Parliament against the directi 
plain, and obvious, expression of that clause (1). Con- 
sidering the preceding * section (2) of the Act, having a [*86] 
more direct application upon this occasion, it is impossible 
to doubt what is meant by these words, commencing the descrip- 
tion of the ofience by stating the act done " after issuing of any 
Commission." 

I confess, I am not satisfied with this verdict ; and I cannot upon 
this verdict supersede the Commission. I lay out of consideration 
the necessity of actual delay, or an actual denial, where the Act of 
Bankruptcy is absconding or departing the realm. I admit, it is dif- 
ficult to state the distinction, upon which that has been uniformly 
required in the one case (3) and in the other, until the instance (4), 
that has been mentioned, as uniformly deemed not to be necessary. 
Where a man has actually absconded from his house, it is not very 
wise to require, that a creditor should go to that house to inquire for 
him. On the other hand, it must be admitted, that, where the in- 
tention to keep house is clearly proved by other evidence, you do 
not immediately see, why this additional evidence is required. I 
lived long in this profession without hearing a suggestion, that such 
evidence was necessary to establish the act.of absconding; 
*and I think now upon all the authorities, there has been [*87] 
a struggle to introduce that additional fact, rather than that 
it has been considered as the evidence of leaving the house, amount- 
ing to that Act of Bankruptcy. My opinion being, that this 
additional circumstance is not required to constitute that Act of 

(1) Stat 5 Geo. IL c. 30, s. 24. . That clause, providing against a private com- 
position with the petitioning creditor, directed, that, if any bankrupt shall ** after 
issuing of any Commission " pay to the person or persons, ** who sued out the 
same,^ or otherwise give satismction or security, whereby such person or persons, 
" suing out such Commission,'^ shall privately receive more in tiie pound than the 
other creditors, such payment, &c. shall be taken to be an Act of Bankruptcy, 
whereby «* such Commission " shall be superseded ; and it shall be lawful for the 
Lord Chancellor to award to any creditor petitioning ** another Commission;" and 
such person, &c. shall forfeit his debt, and refund what he shall have received, to 
such persons as the Commissioners, acting under **such new Commission," shall 
appoint Ex parte Brovme, post. voL zv. 472, decides, that satisfaction or security, 
taken after a docket struck, not followed by a Commission, is not within the Stat- 
ute ; though it cannot be retained ; and the creditor not aided : Ex parte MarUr' 
man^ post, vol. xviii. 298. See the subsequent Statute, 6 Geo. Iv. c. 16, s. 8, 
extending to a Composition after a Docket struck. 

(2) Sect 23. 

(3) Oamt v. JUbtife, 5 Term Rep. 575, since over-ruled ; see the note, ante, vol. 
V. 577. * 

(4) Barnard v. Vaughan, 8 Term Rep. 149. 
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Bankruptcy, I cannot hold this verdict, resting upon the absence of 
that additional circumstance, to be satisfactory (1), 

The next consideration is, whether a Commission can be support- 
ed, when the Act of Bankruptcy was committed upon the same day. 
If a clear Act of Bankruptcy had been committed at six o'clock in 
the morning, and, with that clear Act of Bankruptcy committed, an 
application had been made to the Great Seal, first to award, and 
then to issue, a Commission, which second act is performed by seal- 
ing the Commission, and the bond had been given, there is no doubt, 
that Commission would be capable of being executed as valid ; 
though bearing date upon the day of the Act of Bankruptcy com- 
mitted ; and upon atl the doctrine as to fictions of law, considering 
the whole day as one particle of time, the object of those fictions 
being to promote the ends of justice, in this sort of case it is neces- 
sary to disregard that maxim (2). I admit, much mischief may be 
the consequence : but the question is, what is the preponderance of 
good ? With reference to that, I recollect, in the bankruptcy of 
Castell and Powell 1 got out of bed to seal the Commission. The 
object was to prevent that, which frequently happens, when an Act 
of Bankruptcy has been committed, the speedy remedy for a debt to 
the Crown ; as an assignment, cannot be made, until the Commis- 
sion has been sealed. I found an irregularity in the Com- 
[* 88] mission, that was * brought to me in the country ; and, 
though the object was to prevent an extent, considering it 
my duty to hold an even hand between the Crown and the subject^ 
without reference to the object, I refused to seal that commission. 
With such an object they were in haste ; and brought down to me 
in the country in the middle of the night a Commission, duly pre- 
pared, and the same disposition to act with an even hand between 
the Crown and the subject, induced me not to delay for an instant 
the regular Commission ; and I am informed, that Lord Rosslyn 
[Loughborough] upon a former occasion acted in the same manner. 
A Commission may therefore be sealed in the night. It may settle 
the remedy as between the Crown and the subject, and many ques- 
tions, that might be agitated at a great expense to the bankrupt 
estate. With reference to that, I think the late Act of Parlia- 
ment (3) an extremely wise alteration of the Law. 

My opinion therefore upon this case is, that, the date of the Com- 
mission being the 17th day of the month, and the Act of Bank- 
ruptcy on the same day, that Commission, if not open to any other 
objection, is a legal, valid. Commission; provided, upon inquiry, 
which it is competent to make, it shall be ascertained by evidence, 
in a cause, that the Act of Bankruptcy was committed, before the 
Commission issued, in the sense, that I give to those words with 
reference to the expression of the 23d section of the Act of Parlia- 

(1) IMirttan v. LiddOl, 9 East, 487? See the note, an/r, vol. v. 577. 

(2) 1 Ves. & Bea. 54 ; see post. 554, n. 

(3) Stat 46 Geo. III. c. 135. 

VOL. XIV. 4* 
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ment (1). I thought, that in fact the I.«egislature had not required 
an affidavit by the person, striking the docket, to his belief, that tlie 
party had at that time committed an Act of Bankruptcy. That 
practice, at what time introduced I know not, perhaps is wise in 
general ; and it appears to roe, that, when the form of the affidavit 
was settled, that the deponent should state only, that he 
* believes, the party was a bankrupt at that time, atten- [* 89] 
tion was given to this section of the Act of Parliament. 
The great facility, with which those affidavits are made, is surprising : 
but, whether a Commission, that has issued, is to be superseded on 
account of a rash affidavit, that an Act of Bankruptcy had been 
committed, is a very different consideration. A Commission of 
Bankruptcy is a proceeding, to which the subject has a right under 
the circumstances, specified by the Act of Parliament : which des- 
cribes two distinct acts : one, the award of the Lord Chancellor, 
that a Commission shall issue : the other the actual issuing of the 
Commission ; which is performed by the application of the Great 
Seal, according to that award, and delivering the Commission to the 
party ; and the expression of the Statute is then satisfied ; which 
, requires an affidavit, not that the party has at or before the time of 
making that affidavit committed an Act of Bankruptcy ; nor is there 
in the bond any thing, requiring the obligor to prove, that an Act of 
Bankruptcy had been committed at the date of the bond ; but, that 
the party was a bankrupt at the time of taking out or issuing the 
Commission. The bond is to be assigned only upon failure to 
prove him a bankrupt at that time. A Commission therefore may 
be well supported, if sealed, and in that sense issued, after the Act 
of Bankruptcy committed (2). 

In this case at what time was the Act of Bankruptcy committed ? 
Upon that point there is considerable doubt, what verdict would be 
right. It was clear, that by stopping payment an Act of Bankruptcy 
is not committed. If Wydown, having gone, after he was bailed, at 
that early hour on Thursday morning to the house of his attorney at 
Islington, had remained there the three following days, 
that would have been left to the * Jury as strong evidence, [* 90] 
that he remained with the intention, with which he went 
there ; to be from home, from his dwelling-house. But, if he can 
establish, that on Thursday morning he went to London, to the 
house of one of his creditors, and returned to Islington in conse- 
quence of what passed between them, or from any other motive, 
considering what passed afterwards, a fair question would arise, 
whether the Act of Bankruptcy was committed at half-past twelve 
on Thursday morning, or upon his return from London in the course 
of that day ; as many circumstances might be suggested, that would 
explain his conduct ; .as, that his object in the first instance was to 
consult his attorney ; meaning to go the next day, and confer with 
his creditors ; and that after that he returned to stay ; and, as that 

(1) Stat 5 Geo. II. c. 30, s. 23. 

(2) Ex parte Ihfienej 1 Ves. & Bea. 51 ; see as to this, 1 Christ Bank. Law, 
242. 



90 wtdown's case. [1807. 

intention was conceiyed at the one time, or the other, the question 
must be examined with regard to the time, when the Commission 
clearly issued, in the sense I put upon those words : if at the early 
hour, and the Commission was sealed afterwards, my opinion is, that 
the Commission would be good : if at the later hour, and the Com- 
mission issued previously, it issued, before any Act of Bankruptcy 
had taken place. The Jury found at last, that the Act of Bank- 
ruptcy was committed on the 17th ; but at what time, the point, 
upon which I want information, they do not say (1). 

I agree, that great mischief is done by thus rashly swearing ; and, 
as Sir Samuel Romilly has observed, that affidavit is frequently made 
the means of bringing about the bankruptcy. If an action should 
be brought upon that, it would have a good effect. I cannot assign 
the bond, unless I am convinced, that the Commission is not only 
invalid, but in the words of the Act of Parliament, "token out fraud- 
ulently or maliciously ; " and the parties should consider, 
[* 91] whether an * action for damages, not limited, would not be 
more advantageous than the remedy upon the bond, con- 
fined to the sum of 20oT. 

There may be considerable difference in the exposition of the 
words " suing forth," and " issuing" the Commission : the one be- 
ing the act of the creditor : the other the act of the Lord Chancel- 
lor. The best course is to follow the words of the Act of Parlia- 
ment. The issue therefore must be altered in that respect. Direct 
the issue, whether Wydown had committed an Act of Bankruptcy 
before the time of issuing the said Commission. 

1. Iif Ex parte Dufrtne, 1 Ves. & Beat 54, it was held, as in the principal case, 
that a commission may be substained, if it be shown that the act of bankruptcy 
was committed on a previous part of the same day on which the commission was 
sealed. It is certain, however, that our law rejects fractions of a day more gen- 
erally than the civil law does. In our ordinary courts the day is, for most legal 
purposes, considered as a sort of indivisible point ; so that no act done in the com- 
pass of it is more referible to one than to another portion thereof: Lester v. Garland, 
15 Ves. S57 (the note to which case see, vosl) ; Reynolda v. Mlson, 5 Mad. 61 ; 

. fbr V. Morewoodj 2 Sim. Sl Stu. 326 ; but tnere are cases in which it may be ab- 
solutely necessary to determine the rights of parties by their actuid priority on 
one and the same day : Ex parte I^Obree^ 8 Yes. 83. 

2. It is no objection to a commission of bankruptcy, that it issued in order to 
anticipate an execution or an extent : see, arUe^ note 2 to £r parte Boufes^ 4 V. 
168. 

a The 8th section of the statute of 6 Geo. IV. c. 16, enacts, that a trader who, 
after a docket has been struck against him, compounds with the petitioning credi- 
tor, thereby commit^ an act of bankruptcy ; but that, to affect any other creditor 
with notice, something more than the mere fact of striking a docket is necessary ; 
see the 83d section of the said statute. 

4. The 3d section of the before-cited statute enactSf that a trader who absents 
himself, with intent to defeat or delay his creditora, shall be deemed to have com- 
mitted an act of bankruptcy ; but without proof of such intent, the departure of a 
trader even from the realm, will not be an act of bankruptcy : see the note to Ex 
parte Muine, 5 V. 576. 

5. It is clear, that a commission of bankruptcy is matter of right ; the act of 

(1) The fraction of a day is made for the purpose of determining the priority 
between the Commission and an Execution: see Ex parte Dobrte tf Le Meswier^ 
oiile, vol. viii. 82, and the note, pos^ 554, Franklin y»Lord Brownlow. 
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Parliameiit is express, that, under certain circumstances, the Lord Chancellor shall 
issue a commission: Ex parte Lanchesier, 17 Ves. 513; Ex parte Brown, 1 Ves. 6l 
Beat e>5 ; Ex parte Chidlandy 3 Ves. & Bea. 98. 

6. As to the discretion which the Lord Chancellor is at liberty to exercise, 
whether he will, or will not, assipi the bond given bj a petitioning creditor who 
has sued out a commission of bankruptcy which cannot be sustained, see the note 
to Expatie Lane, 11 V. 415. 



PURCELL i;. M'NAMARA, 

[BEFoaE Lord Eldon, 1804. Before Lord Erskine, assisted bt the 
Master of the Rolls, 1806, August 18.] 

Deeds set aside, as absolute Securities and Conveyances, and ordered to stand as 
Secuntv only JS^i' what should appear due upon a general Account, after a con- 
siderable lapse of time, seventeen years, upon the nature of the deeds them- 
selves, the circumstances, under which, and the confidential relation of the 
person by whom, they were obtained ; and no confirmation : the other parties 
being throughout under the same influence, control, and ignorance of their 
rights (a). 

The circumstances, under which this suit was instituted, as repre- 
sented by the Bill, filed by Frances Purcell, in 1801, were these : 

John Purcell, Lieutenant-Governor of the island of Turtola, in tlie 
West Indies, by his Will, dated the 23d of January, 1770, be- 
queathed to his daughter, the Plaintiff, Francis Purcell, 7000Z. to be 
paid at her age of 21, and in the mean time dOOZ. a year. He made 
a similar disposition in favor of his other daughter, the Defendant 
Margaret Purcell; and he charged all his estates, both 
^ real and personal, with the payment of those legacies. [^ 92] 
He then gave all his plantations, &c. with the stock, to 
the use of his son John Purcell for life, without impeachment of 
waste, with remainder to trustees to preserve contingent remainders ; 
remainder to his first and other sons in tail general ; remainder to tiie 
testator's daughters as tenants in common, in tail general ; remainder 
to the daughters of John Purcell, the son, as tenants in common, 
in tail general ; remainder to the use of the testator's two daughters, 
and their heirs, as tenants in common, and not as joint-tenants ; 
with powers to his son of jointuring and raising portions ; and he 
gave all the residue of his effects to his son. 

The testator died in 1771, in the island of Tortola; leaving his 

son and two daughters surviving : the son at the age of nineteen ; 

the Plaintiff eighteen ; and Margaret Purcell sixteen. The son 

— — — , 

(a) Where a deed is only constructively fraudulent, Chancery will direct it to stand 
as a security for the sum really due. boyd v. Dunlap, 1 Johns. Ch. 482 ; Besnal 
▼. Donegal, 1 Bligh, N. S. 594 ; & C. 3 Dow, 133; Bovnton v. Hubbard, 7 Mass. 
120; 1 Sugden, Vend.^ Pun;h.(6t|i Am. ed.) c.6, § 1, art. 56, p. a*^ [463;] 
Guynne v. Htaton, 1 Bro. C. C. 11; 1 Story, Eq. Jur. §344; Jeremy, £q. Jur. 
487 ; 1 Maddock, Ch. Pr. 331. It is otherwise with deeds void on the mund of 
clear fraud ; Sand$ v. CodriH, 4 Johns. 596; Boyd v. DunU^, 1 Johns, Ch. 482. 
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was with his father in Tortola at the time of his death. Dr. 
Michael M'Namara, one of the executors, assumed the guardianship 
of the two daughters ; who had been left in London ; and in conse- 
quence of such connection and relation they were introduced to, and 
became acquainted with, the Defendant John M'Namara ; who was 
the nephew of Dr. M'Namara ; and then resided at Lincoln's Inn/ 
as a barrister, or student at law. A great intimacy took place be- 
tween them ; and the Plaintiff and her sister, being young and very 
inexperienced, were accustomed to resort to and rely on his advice 
on all occasions. John Purcell married in Tortola during his minor- 
ity, and was of very weak understanding; and in fact incapable of 
managing his own affairs. Having attained the age of twenty-one in 
1773, he arrived in England ; and, coming to reside with his sisters, 
formed an acquaintance with the Defendant M'Namara ; 
[* 93] who very soon acquired an absolute control and ascend- 
ancy over him. Soon afterwards he separated from his 
wife ; who retired to a convent in France. 

The value of the estate was about 4000/. per annum, subject only 
to the legacies of 7000/. John Purcell, as residuary legatee, was 
entitled among other personal property to a bond-debt of 12,000/. from 
Trevanion, the consignee of the estate, to the balance of an account 
with Trevanion and Co. and a considerable debt, due from George 
Nibbs. The Defendant was upon all occasions consulted and relied 
on by John Purcell and his sisters ; and assumed the management 
and direction of their affairs : and, John Purcell and his sisters hav- 
ing no knowledge of or experience in business, the Defendant com- 
municated on their behalf, and as their agent, with Trevanion, and 
other persons ; and before 1776 Trevanion had paid a large sum for 
the use of John Purcell ; the greatest part of which payment was 
made through the Defendant M'Namara ; and various money trans- 
actions took place between him, acting for the Purcells, and Tre- 
vanion ; who gave bonds for 9000/. to the Plaintiff and her sister : 
which bonds were to be paid in part of their portions ; and they 
gave credit in account with their brother accordingly ; and Trevan- 
ion thereby and otherwise had in December 1776 discharged all the 
debt, due from him to the testator's estate ; and was in advance to 
the amount of 9000/. : and, being desirous to close his connection 
with John Purcell, under an agreement between the Defendant and 
Alexander Grant an indenture was executed, dated the 3l8t of De- 
cember, 1776, reciting, that John Purcell and his wife had no issue ; 
that there was not any probability of their ever cohabiting again ; 
that John Purcell and Grant, the latter in consideration of the de- 
mise to him, after mentioned, for twenty-one years, at a 
[* 94] pepper-corn rent, * had joined in bonds, securing to Tre- 
vanion the payment of his debt, payable by instalments, 
with interest ; and that by indentures of the same date John Purcell 
and Sarah his wife, Frances and Margaret Purcell, according to their 
several estates and interest, demised all their estates in the island of 
Tortola, or elsewhere, in the West Indies or America, with the 
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stock, &c. aud John Purcell assigned the debts due to him, to Alex- 
ander Grant, his executors, &c. for twenty-one years at a pepper- 
corn rent, without impeachment of waste, upon the trusts after ex- 
pressed : and that the Miss Purcells, in consideration that the pay- 
ment of the debt to them from Trevanion Would be expedited by 
carrying the said agreements into execution, agreed to join in such 
demise and covenants to Grant ; and it was witnessed, that Grant 
covenanted to pay to a trustee, for the separate use of Sarah, the 
wife of John PurceU, during the demise, if she should so long live, 
an annuity of 225/. per annum ; and after giving Grant the neces- 
sary powers for management, &c. it was agreed, that Grant, his ex- 
ecutors, <Slc. should annually pay the surplus rents and profits, after 
answering the purposes of that deed, from time to time to the De- 
fendant M'Namara, his executors, &c. or such persons as John Pur- 
cell, his executors, &c. should appoint, in trust for John Purcell, his 
executors, &c. ; and, that, if he should die during the term, the De- 
fendant M'Namara should from time to time pay the surplus of the 
rents and profits to the Plaintiff and Margaret Purcell in equal shares, 
and their respective heirs and assigns, or such persons as they should 
appoint ; and should from time to time, but not oftener than once a 
year, transmit to them copies of accounts, received from Grant ; and 
Grant covenanted with John Purcell and the Defendant M'Namara 
for the management, &c. and to account with the Defend- 
ant, or such persons as * John Purcell, or in case of his [* 95] 
death the Plaintiff and Margaret Purcell should appoint ; 
and to pay the surplus to the Defendant M'Namara, his executors, 
administrators, or assigns, upon the trusts, &c. before mentioned. 

By this indenture it was stated, that a principal inducement of 
Grant to become surety with John Purcell in the bonds was an 
agreement on the part of the Plaintiff and Margaret Purcell, that in 
case the clear annual produce should prove insufficient at any time 
'to reimburse Grant his advances in respect of the bonds to Trevan- 
ion, the annuity of 225/., or otherwise, the Plaintiff and Margaret 
Purcell would from time to time lend to Grant, at interest on his 
bond, such sums as they respectively should then have received from 
Trevanion towards payment of the dehls, then due to them from him ; 
and that the money so lent should not be called in until Grant should 
be in cash under the said indentures of demise and assignment ; 
and the Plaintiff and Margaret Purcell covenanted with Grant ac- 
cordingly. 

Under that indenture the consignments were made to Grant until 
1780 : the money paid by Grant passing through the hands of the 
Defendant M'Namara ; who supplied John Purcell' with money, as 
he thought fit ; and in the course of such money transactions the 
bonds, executed by Trevanion to the Plaintiff and her sister, were 
satisfied by Trevanion's receiving the same in payment from Grant 
under the deed of 1776, or in some such manner ; and they were 
delivered up, and cancelled by the Defendant M'Namara, without 
the Plaintiff or her sister receiving any part of the money from 
Trevanion. 
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In 1780 disputes arising between Grant and the Defendant 
M'Namara, the latter represented to John Purcell and his sisters, 
that it was necessary to execute a deed of trust to enable the 
Defendant to take all the said concerns out of the hands of 
Grant, and to empower the Defendant to settle and regulate their 
affairs ; and in consequence a deed was executed by John Purcell 
and his sisters, dated the 11th of September, 1780 ; reciting that the 
Defendant M'Namara had lent, advanced, and paid, to and for the 
use and on account of John Purcell and his sisters, several consider- 
able sums ; that they stood respectively indebted to him for the sums 
so advanced ; but that the amount of the several sums so due the 
parties were not able at that time to liquidate or ascertain ; and it 
was probable the Defendant might by reason of his friendship for 
Purcell and his sisters, advance and pay several farther sums to them, 
or on their account ; and also that in consideration of the love and 
affection, which Purcell and his sisters bore each other, and to secure 
to the Defendant the re-payment of all sums he had advanced to 
them, or on their account, jointly or severally, and to induce him to 
continue his friendship to them, and to secure all such farther sums 
as he should at any time advance, Purcell and his sisters had agreed 
to bind themselves severally and respectively, and their several and 
respective heirs, executors, &c. to the Defendant with the payment 
of all such sums as he had advanced, or might advance, &c. to or for 
them, or any or either of them, and to account for such several sums, 
with interest, and which should appear by the bond, note, receipts, 
vouchers, orotheracknowledgments, of Purcell and his sisters, any or 
either of them, separately ; and also to charge all their respective es- 
tates, both real and personal, of whatever nature and kind, 
[♦ 97] with the ♦ sums advanced and paid to or for the use of 
them, or either of them, as aforesaid ; it was witnessed, that 
in pursuance of the said agreement, and in consideration of 10«. 
John, Frances, and Margaret, Purcell did according to their several 
and respective estates and interests grant, sell, release, and demise, 
to the Defendant M'Namara, his executors, &c, all the plantations, 
stock, &c. in the indenture of 1776 mentioned, to hold for 500 years ; 
with proviso, that if Purcell and his sisters, or any of them, should 
pay to the Defendant on the 25th of March next all such sums of 
money as he had advanced, with interest, and also should pay all 
such farther sums, as he should advance, within three months after 
such advances, the Defendant should re-assign to Purcell and his sis- 
ters, or the persons, entitled to the equity of redemption. 

This indenture also, reciting farther, that the legacies of the Plain- 
tiff and her sister under their father's Will had never been raised or 
paid, witnessed, that the Plaintiff and Marg&ret Purcell assigned to 
the Defendant M'Namara the said two legacies of 7000/. each, to 
hold subject to the like proviso of redemption ; with power to him 
to recover, and give discharges, for them ; and John Purcell and his 
sisters covenanted accordingly for j)ayment of all sums advanced or 
to be advanced to them, any or either of them, and which should 
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appear by the bond, note, receipt, voucher, or other acknowledg- 
ment, of them, any or either of them. 

The Bill then alleged, that John Purcell, and his sisters were not 
indebted to the Defendant on any account whatsoever : on the con- 
trary he had received from Grant and otherwise on their account con- 
siderable sums ; which he had applied to his own use. and had not 
accounted for. The deed was prepared under his direction 
* by his attorney : no person being consulted on behalf of [* 98] 
Purcell and his sisters. 

By other indentures of lease and release, dated the llth and 12th 
of September, 1780, reciting, that Purcell and his sisters, in consid- 
eration of the many obligations they had received from the Defend- 
ant M'Namara, of his friendship in having advanced to them sever- 
al sums, when West India property was so very insecure, and his de- 
sire still to assist them upon all occasions, and out of the gratitude 
and friendship they had for him, and as an acknowledgment and in 
return for the repeated obligations, conferred upon them, had agreed 
to settle and secure the ultimate remainder or reversion to the use of 
the petitioner and his heirs, John Purcell and his sisters granted and 
released the said plantations, stock, &c. subject to the power of 
jointuring and charging, by the Will given to John Purcell, and to 
the legacies to the Plaintiff and Margaret Purcell and to the demise 
to Grant, to the use of John Purcell for life without impeachment of 
waste ; with remainder, subject to the limitations in the Will to his 
issue male and female, in moieties to the use of the Plaintiff and her 
sister respectively for life, without impeachment of waste ; with re- 
mainders in tail to their respective children and cross-remainders ; 
and, in default of issue of both, the ultimate limitation to the De- 
fendant M'Namara and his heirs ; with power to the Plaintiff and 
her sister, with the consent of the Defendant M'Namara, to revoke, 
and appoint new uses. 

From the execution of these deeds the Defendant was in the ex- 
clusive receipt of the rents and profits; and the Purcells 
became dependent on him for their * whole subsistence ; [^ 99] 
and were under his control ; and had no means of resist- 
ing or investigating any demand he thought fit to set up ; and, hav- 
ing thus acquired an absolute control and authority over them, he 
caused a deed-poll to be prepared, dated the llth of September, 
1783 ; reciting, that the Defendant M'Namara, having before and 
since the execution of the deeds of 1780 advanced considerable 
sums, was likely to be induced by his friendship for the Purcells to 
advance farther sums, for securing which the said indentures were 
executed, but no sum being then ascertained, they had that day 
stated and settled an account ; by which there appeared to be com- 
ing to the Defendant M'Namara from John, Francis, and Margaret, 
Purcell, 22,206/. 1 U, Of d. which and all farther sums to be advanced 
they had severally agreed should be charged upon, secured by, and 
paid out of, the premises in the said deeds contained ; and the said 
estates, dec. were charged accordingly ; the Purcells jointly and sev- 
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erally ratifying and confirming the said indentures, and all securities 
before made by them or any of them, severally or jointly, to the De^ 
fendant. 

The execution of the deed-poll by the Purcells was attested by 
the Defendant's attorney, since deceased, and by a servant of the 
Defendant. The Defendant some time afterwards made out an ac- 
count ; by which John Purcell on the 28th of November, 1783, was 
indebted to the Defendant 20,505/. 13« 6 3-4c2. ; and the Plaintiff 
and her sister were indebted to him 1700/. lis. lid.; and he pre- 
vailed on them to sign that account ; which was false and fab- 
ricated ; none of the sums, stated to be due, having been ad- 
vanced : the Defendant being on the contrary largely indebted to 

them. 
[* 100] * On the 20th of December, 1783, he stated another ac- 
count with the Plaintiff and her sister ; making them in- 
debted to him 2000/. ; which account he prevailed on them to sign ; 
and it was attested by their brother, and the Defendant's servant : 
all the items of that account being different from those in the ac- 
count of November ; and also being false and fabricated. 

John Purcell and his sisters being about to retire to France, the 
Defendant caused a Letter of Attorney to be prepared, dated the 
20th of December, 1783, giving him the most general and extensive 
powers of managing their estates, and acting lor them ; which they 
also executed. 

By another deed-poll, dated the 16th of February, 1784, and. exe- 
cuted by John Purcell at the Defendant's house in London, where 
he (Purcell) then resided, and by his sisters at Brussells ; reciting 
the indenture, dated the 1 1th of September, 1780, and the deed 
dated the 28th of November, 1783, indorsed thereon, and the in- 
dentures of lease and release, dated the 11th and 1 2th of Septem- 
ber, 1780 ; and that a deed-poll of the same date, and in the same 
words as the said deed-poll, indorsed on the said indenture of de- 
mise, was indorsed also on the said indenture of release by mistake 
or inadvertence, and it might occasion doubts, whether the remain- 
der in fee, so limited to the Defendant by the said indenture of 
release, was not limited to him by way of mortgage, and to be re- 
deemable, it was declared that the said deed was so indorsed by 
mistake ; and it was not intended, that the said remainder in fee 
should be redeemable ; and the Purcells ratified and confirmed the 

same to the Defendant and his heirs absolutely. 
[* 101]* *The Defendant continued to manage the concerns of 
the estate with Grant till his death in 1783 ; and after 
wards his administrators received the consignments until August 
1784 : the accounts being settled by, and the payments made to, the 
Defendant ; who had the absolute control ; and by the money trans- 
actions, which took place between him and Grant, the balance due to 
Grant at his decease, accumulated to 14,000/. ; and by indentures, 
dated the 26th of August, 1784, reciting, that the Defendant 
at the request of Purcell and his sisters had agreed to pay the debt 
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to Grant by instalments, and to pay the annuity to Mrs. Purcell, &c. 
the administrators of Grant assigned, and the Purcells ratified and 
confirmed, to the Defendant, (be. for the residue of the term of 
twenty-one years, the premises and the debts, &c. assigned to 
Grant; upon trust to receive the rents and profits, to manage, 
&c. ; and out of the money received in the first place to pay 
the annuity for Mrs. Purcell, then an annuity of 600/. to John 
Purcell, and to the Plaintiff and her sister respectively an- 
nuities of 250/., during so many years of the term as they 
should respectively live ; and, after the payment of those annuities, 
to pay the debt due, and to become due to the Defendant from the 
Purcells, or incurred in the management, (be. ; then to pay the prin- 
cipal or interest of any sums, then charged, or which during the term 
should be charged, on the premises, in such proportions, order and 
manner, as the Defendant should think fit ; and, after payment of 
such principal and interest, upon trust to pay all the surplus, if any, 
of such moneys to John Purcell and his assigns during so many years 
of the term as be should live, and after his decease to the Plaintiff 
and her sister, and the survivor, and the executors of such survivor ; 
with all the powers, which Grant had, and covenants by the Purcells 
not to revoke, &c. and that, if at the end of the term the Defendant 
should be in advance, that should be a charge upon the 
* premises, bearing interest at 5 percent.; and he, his [*102] 
executors, &c, should hold, until reimbursed ; and it was 
declared, that the annuities to the Plaintiff and her sister were to be 
accepted in lieu of interest upon the two sums of 5000/. remaining 
due to them on account of their legacies ; with covenants from the 
Defendant duly to account, &c. 

The Bill then alleged, that for a long time before 1184 the Plain- 
tiff and her sister received no payment except through the Defendant 
and his agent. About January they went to reside in France, with 
a view of contracting their expenses ; and the deed of August 1784 
was prepared without their privity ; and after it was executed by all 
the parties, except the Purcells, the Defendant made an indorsement, 
dated the 3d of September, 1784, under the title of a short minute or 
particular of the sums advanced and lent, or secured to be paid to or 
on account of John, Frances, and Margaret, Purcell, some or one of 
them, by the Defendant ; setting forth several items, amounting to 
38,586/. 11 5. lOfc/. This deed was transmitted to the Purcells, and 
signed by them without any voucher or other information. Another 
account, dated the 26th day of March, 1785, signed by John Pur- 
cell, and witnessed by Lincoln, the Defendant's steward, stated 
24,269/. U. 5f (/., as due to the Defendant, on the 28th of Novem- 
ber, 1783, and the balance at the date of the account 31,130/. 14«. 
9f c/. due from John Purcell and the trust estates. Another account, 
dated the 26th of March, 1786, stated as the first item the balance 
of the account of 1785 ; and upon the foot of that account made the 
balance 42,514/. 6«. Ufd. ; exclusive of all outgoings and expenses 
in the West Indies; and by another account the balance at the same 
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date was stated to be 51,0062. 9s. lid. ; with a memorandum, that all 
the above sums are affirmed and acknowledged, and approved, to be 
paid and engaged for by the Defendant M'Namara upon the credit 
of John Purcell and his sisters, and of the trust estates in Tortola ; 
which memorandum was signed by them, and witnessed by Lincoln. 

The Bill alleged, that no vouchers were produced to the Plaintiflf: 
and none of the sums in the account were paid for the use of her 
and her sister, except small sums from time to time for their support 
between March 1784 and March 1786 ; less in the whole than 250/. 
a year each. The Plaintiff signed the account under the influence 
and control of the Defendant; and from apprehension, that he 
would withhold the allowance, upon which alone she depends for 
subsistence. 

By other deeds, dated the 27th of March, 1786, reciting, that by 
an account, settled on the 26th of March, the balance due to the 
Defendant was 42,514/. 65. 1 1 3-4(/. exclusive of other sums, therein 
mentioned, amounting to 8,492/. 2s. 8cl., which he had undertaken 
to pay for the Purcells, or some or one of them, it was provided, 
that the Defendant should charge West India interest for the said 
balance and future advances ; and that if the rents in any year 
should be insufficient to answer the interest, the excess should be 
made principal ; and the Purcells confirmed the deeds of August* 
1784 and the other deeds. 

By indentures of lease and release, dated 3d and 4th of Novem- 
ber, 1786, reciting among other things the balance of 42,514/. I6s. 
1 1 3-4cf., by the account of the 26th of March last, and subsequent 
sums advanced or undertaken or agreed to be paid by the 
[* 104] Defendant for * the Purcelk, or some or one of them, 
which with the interest considerably exceeded the value 
of the estates, debts, &c. assigned to the Defendant, and that John 
Purcell and his sisters had proposed and agreed to convey and assign 
the fee-simple and inheritance of the said estates, and the stock, debts, 
&c. to the Defendant M'Namara towards satis&ction of the debts and 
sums due to him, or which he had undertaken to advance and pay, in 
consideration of the several debts due to the Defendant, and which he 
had undertaken to pay, as aforesaid, of the annuities, after agreed to 
be paid to or for John Purcell, Sarah Purcell, Frances and Margaret 
Purcell, and for the morecfTectually securing the payment thereof, and 
for the nominal consideration of 1 Os. the Purcells conveyed and as- 
signed all the estates, stock, &c. upon trust, that John Purcell should 
receive an annuity of 600/., and Sarah Purcell, Frances and Marga- 
ret Purcell, annuities of 250/. each for their respective lives ; in satis- 
faction of the annuities under the deed of August 1784 and all claims of 
Sarah Purcell ; and subject to those annuities, and a term for secur- 
ing the payment, in trust for the Defendant, his heirs and assigns ; 
and by another deed of the same date, they assigned all the debts, 
&c. due to them, to the Defendant, his executors, &c. for his own use. 

The Bill charged, that the Plaintiff had not any valuable consid- 
eration for executing those deeds ; and she executed them under 
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the influeDce and control of the Defendant. John Purcell died in 
1795 without issue ; leaving the Plaintiff and her sister his co-heir* 
esses at law, and next of kin ; and having by his Will given all 
his property to the Defendant M'Namara, and appointed him exec- 
utor. 

* The Billy having thus stated the circumstances, prayed [* 105] 
various accounts against the Defendant M'Namara, as 
trustee Or agent under deeds, executed by the Plaintiff ; that any 
deeds, purporting to be an absolute conveyance of her interest in the 
estates to the Defendant, may be declared to have been unduly ob- 
tained, and may be delivered up ; that the deeds, executed for se- 
curing payments to the Defendant, may be declared to be securities 
for such sums only as were really due, &c. 

The* Defendant M^Namara by his answer represented, that the 
several sums, mentioned in the deeds, were really due to him ; that 
upon execution of the securities all the vouchers were destroyed ; that 
he paid the annuities to the Purcells ; which the Plaintiff and her 
sister had received for fourteen years without complaint against the 
conveyance ; that they had frequently both before and after the ex- 
ecution expressed the utmost gratitude to the Defendant for his 
friendship and kindness towards them ; and that th^y must have 
been reduced to a state of beggary, if it had not been for his Im- 
manity towards them ; that at the execution of the conveyance there 
was due to him from the Purcells much more than the value of the 
premises : that the deeds were not improperly obtained ; submitting 
upon certain terms to waive the purchase, and open the account 
since 1784 ; being considered as a mortgagee in possession under the 
deeds of 1780, 1783, and 1784; assigning, as a reason for thus 
limiting the accounts, that from the nature of the accounts previous 
to August 1784, from the vouchers having been generally joint 
bonds or notes, which had been given up or cancelled, and from 
the circumstance of his nev^r having before that period kept any 
regular merchants' books of accounts, he was precluded 
from * proving the balance in November 1783 by each [* 106] 
item ; though able to prove, that the total was due, and 
repeatedly admitted by the Purcells. 

1804, Aug. 15th. ^he Lord Chancellor [Eldon] having 
heard the cause argued at great length, and after a most minute and 
anxious investigation of all the instruments and circumstances, pro- 
nounced a Decree ; declaring, that the several deeds, instruments, 
and accounts, so far as they affect to charge the Plaintiff with any 
sum in favor of the Defendant, other than such as should appear due 
upon the account after directed, should be set aside ; also the deeds 
of November 1786, so far as they afiect to be an absolute convey* 
ance and assignment ; and that they should stand only as securities 
for any balance, that may be due on the account. A general ac- 
count was directed of all receipts and payments by the Defendant : 
the said deeds and papers not to be evidence of any debt from 
the Plaintiff to the Defendant ; and the Plaintiff to have credit 
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against the Defendant, as executor of John Purcell, for her legacy of 
7000Z. &c. under the Will of her father. 

This cause was re-heard, upon the petition of the Defendant 
M'Namara, by the Lord Chancellor [Erskine], assisted by the 
Master of the Rolls. It was again argued at great length by the 
Soliciior General [Sir Samuel RomiUy] and Mr. Hart^ for the Plain- 
tiff, and Mr. Fomlanque^ Mr. Thomson^ and Mr. W. Agar, for the 
Defendant, Mr. M'Namara. 

1806, Aug. \8th. The Master of the Rolls [Sir William 
Grant]. — After the full discussion, which this cause has so recently 
undergone at the Bar, it does not appear necessary for me 
[* 107] * to preface ray opinion on its merits with any very de- 
tailed statement of the various facts and circumstances, 
which in the course of that discussion were brought under the view 
of the Court. The outline of the case appears to be shortly this. 
The Plaintiff has by various instruments in the first instance pledged, 
and ultimately conveyed, the whole of her property to the Defend- 
ant Mr. M^Namara. The object of that pledge was to secure, and 
of that conveyance, to satisfy, a large debt, said to be due to him 
from the Plaintiff, from her brother and her sister. By the ,instru- 
ments, upon which I shall have occasion to make some observations, 
it appears, that a small portion only of this debt was contracted by 
the Plaintiff individually, or jointly with her sister.. It consisted 
principally of advances to their brother ; and it was chiefly to satisfy 
his debt that the property of the sisters has passed to Mr. M'Namara. 
The Plaintiff contends, that the instruments, which have terminated 
in this result, were executed by her under such circumstances, that 
they ought not to bind her to any farther effect than that of secur- 
ing- to Mr. M'Namara the amount of the debt, which shall appear 
to have been contracted by herself. In support of that proposition 
these instruments are represented as having been obtained by Mr. 
M^Namara from persons, ignorant and uninformed, by an abuse of 
confidence, feposed in him, and a breach of the duties, imposed 
upon him by the relation, in which he stood towards them. 

In order to judge of the truth of that representation, we must in- 
quire into the situation of these parties, and their relation to each 
other, at the time, when the transactions, that passed between them, 
took place ; and then examine the nature, quality, and circumstan- 
ces, of those transactions ; for the purpose of determining, 
[* 108] * whether the Plaintiff ought to be bound by the deeds, to 
which they gave rise. The situation and relation of the 
parties may be collected partly from the admissions of the De- 
^ fendant, and partly from facts, otherwise appearing in the cause. 
Upon the death of Purcell, the father, in the West Indies, the uncle 
of Mr. M'Namara took upon himseljf the guardianship and protec- 
tion of the Plaintiff and her sister ; who were at that time in Eng- 
land. The Defendant says, that, as he was domesticated in his un> 
cle's house, a great degree of intimacy took place between him and 
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the Miss Purcells ; that upon all occasions he treated them with the 
greatest friendship and kindness ; from motives of friendship and 
kindness advised and assisted them to the best of his judgment and 
ability ; that he communicated on their behalf with Trevanion, and 
others, with whom they and their brother had any concerns in busi- 
ness ; that he does not know or believe, they had any relations or 
friends in this country, except himself and his family ; and he be- 
lieves, that his conduct to them led them to place, and they did 
place, great confidence in him ; consulting and trusting him in the 
management of their affairs.* Speaking of a subsequent period, I 
suppose after his uncle's death, the Defendant says, he does not be- 
lieve, the Plaintiff had, on the contrary he is positively certain she 
had not, any relation or friend, except the Defendant, to whom she 
could resort for protection and assistance. 

It is very evident that these ladies stood much in need of protec* 
tion and assistance ; especially in matters of business ; for they are 
represented by the Defendant M'Namara as being foolish and silly 
women ; the Plaintiff, in particular, so illiterate as scarcely to be 
able to write, or even to spell. They had indeed a broth- 
er; *but from him they could receive no assistance. He [* 109] 
is represented by the whole of the evidence as a young 
man of very weak understanding ; and. by the Defendant M'Na- 
mara, as having had a propensity to extravagance, rendering him a 
very unfit guydian of his sisters' interests ; as it was at the expense 
of those interests that he was likely to be able to indulge that pro- 
pensity. From the limitations of the estate it is evident, he could 
not without the concurrence of his sisters make that estate an availa- 
ble security for any expense he might have incurred beyond his own 
income. They therefore were more in need of protection against 
him than likely to receive it from him. 

The Defendant appears at a very early period to have taken an 
active part in the management of the affairs of this fisimily. In 1776 
he was in the habit of receiving money from, and drawing upon, 
Trevanion, the consignee ; and those drafts were answered, just as 
if they had been drawn by Purcell himself. In that year the Defend- 
ant was formally invested with a sort of management or agency ; at 
the same time showing the implicit confidence which the Purcells re- 
posed in him, and the necessity, understood to exist, for the interfer- 
ence, of some friend in the conduct of their affairs. I advert to the 
deed of 1776 chiefly for the purpose of showing the relation, in whicii 
Mr. M'Namara stood towards this family ; but stop for a moment to 
make an observation on the contents and effect of that deed. 

The interests of these ladies are very ill provided for by that deed. 
The inducement to them to join in it is stated to be the expectation, 
that by the provisions of that deed the payment of the bonds from 
Trevanion to the Miss Purcells would be expedited ; a pur- 
pose, * that could not be answered by this deed. It had on (* 110] 
the contrary a tendency to retard, and in the result pre- 
vented, the payment of those bonds; which were ultimately set off 
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against a debt of John Purcell. There is nothing in that deed, that 
could entitle Grant to chaige the reversion of the Miss Porcells with 
any advances, that he might think proper to make to their brother ; 
for nothing was to be paid to him but the surplus, if any, after the 
estate had answered the specific purposes, stated in that deed. 

The Defendant properly had nothing to do with the subject of that 
deed. He was neither the borrower nor lender ; neither taking, nor 
giving, any security ; but was interposed as the middle-man between 
the incumbrancer upon the estate and the owners ; in order to trans- 
act their business with that incumbrancer : covenants were entered 
into with him : accounts were to be rendered to, and settled by, him ; 
he was to give discharges : and to him the surplus, if any, was to be 
paid over. A power was given to John Purcell to appoint any other 
person to receive the surplus in trust from Grant : but either through 
inadvertence or design no such power was given to the Miss Purcells, 
if the estate should devolve upon them. Their power is only to ap- 
point a person to receive the surplus from the Defendant M'Namara, 
not from 'Grant ; and in no case were any of them to receive this 
surplus directly from Grant. 

This deed shows the implicit confidence, reposed by the Purcells 
in the Defendant, and the necessity, understood by them all, of ap- 
pointing some person to take the management of their concerns. 
The agency of the Defendant also placed him in a situa- 
[* 1 11] tion, in which * he must acquire an intimat^nowledge of 
all their affairs, and particulary of the circumstances of the 
Tortola estate. 

Such was the situation of these parties in 1780; when the first of 
these securities, that are now impeached, was executed. That deed 
contains a recital, that the amount of the debt due to Mr. M'Namara, 
could not be ascertained. That is admitted to be a false recital ; 
both the Defendants, M^Namara and Margaret Purcell, alleging, that 
the amount might with the greatest ease have been ascertained ; but 
it was not thought expedient to ascertain it. The reason given is 
unintelligible ; viz. That John Purcell was then about to proceed to 
the West Indies, to collect money ; which might enable him to dis- 
charge a part of the Defendant's demand. I must also observe, that, 
though the Defendants M<Namara and Margaret Purcell now say, 
that debt could have been ascertained with the greatest ease, yet all 
recollection even of the probable amount is entirely lost. But, though 
we have no positive evidence to show, what was the amount of the debt 
in 1780, there is some negative evidence to show, what it was not. It 
could not be more than it was afterwards, in 1783 ; for the Defendant 
M'Namara states, that he was continually advancing money ; and 
not receiving payments. There could not therefore possibly have 
been any diminution of the debt. In 1783 an account was stated 
by the Defendant himself; and the whole amount of his demand 
upon the Miss Purcells, down to near the conclusion of that year, 
was 800L, the debt due upon their promisory note. In the absence 
of all poritive widence ako of any joint seciirity by them with their 
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brother there is at least negative evidence, from the statement in 
1783, that they had entered into no joint engagement with him ; for 
their debts are separately stated, and separately vouched ; 
*and the Defendant states, that his only mode of keeping [* 112] 
accounts was by taking vouchers. 

The debt of John Purceli consisted chiefly of a bond for 19,7892. 
2s. If d., shortly before given to the Defendant M'Namara. I must 
give greater credit to that statement by him in 1783 than to the 
recollection, at the distance of .so many years, or, from what I see of 
their testimony, to the veracity, of the Defendant Margaret Purcell, 
and a witness; who state, that in November 1783 they saw joint 
notes and bonds delivered up to be cancelled ; and I am convinced 
by that statement of the Defendant Mr. M'Namara, that in that year 
no joint bonds or notes of these three persons existed. 

Although the Defendant's statement is, that until towards the con- 
conclusion of 1783, 8002. was the extent of the debt, due to him by 
the Miss Purcells, before the end of the year that debt is swelled to 
20002. ; and for that sum he took a bond from them : their brother 
not joining in the bond for their debt ; as they had not joined in the 
bond for his debt. After deducting the amount of that bond the 
Defendant states, that on account of the legacies of these ladies, 
originally 14,0002., a balance, exceeding 10,7002., remained due to 
them ; and the statement made in August 1784, when a new deed 
was executed, corresponds with that ; representing 10,000 as being 
then due on account of the legacies : the account of Mr. M'Namara, 
of nearly the same date as the deed, containing an entry of a small 
payment, 2452. 5^. 3i2. to the Miss Purcells, to reduce the capital to 
the net sum of 10,0002. : for which they were to receive the annui- 
ties of 2502. each. 

* The situation of the Plaintiff and her sister therefore [* 113] 
in 1780 may be thus represented. They had the fee in re- 
version 1 unincumbered, except by the debt to Grant : they had above 
12,7002. due to them on account of their legacies : there might be 
less, though there could not be more, than 4002. due from each of 
them to Mr. M'Namara ; and it mtist be recollected, that the deed 
of 1776 states, that John Purcell and his wife were then separated ; 
and there was no probability, that they would ever cohabit again : 
so that the chance of the reversion falling in was very favorable. 
Upon the fate of the security of 1780 all the rest will in a great 
measure depend. The Defendant states, that Jie obtained from them 
a deed, the effect of which was, that it depended absolutely upon his 
pleasure, whether they should ever afterwards eat a morsel of bread, 
that should not be the gift of his charity. They by that deed con- 
vey to him all the interest they had in the Tortola estate, and any 
other estate, if any other they had ; they assign to him their legacies ; 
which during their brother's life were their only means of subsist- 
ence ; and enter into personal covenants for payment to him, not 
merely of any debt of their own contracting, not of a definite debt 
of any person's contracting, but for payment to him of all sums, by 
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him before advanced, or which he should at any time afterwards ad- 
vance, to John Purcell and his sisters, to all, any, or either, of them ; 
and the written acknowledgment of any one of them was to be con- 
clusive against all. 

Consider, what proportion the brother's debt bore to that of the 
sisters : supposing them in 1780 to have owed the sum, which was 
said to be due from them to the Defendant M'Namara in November 
1783. The brother's debt was upwards of 20 to I. Consider his 
habits of expense, as represented by the Defendant himself. 
[*" 1 14] * What was this but converting at once the whole fortune 
of these ladies into a fund to defray the past, and supply 
the future, extravagance of that brother ? AH the prudent care of 
their father was at once defeated. All the property, by him so 
anxiously withdrawn from the power of his son, is at once delivered 
over to the heedless and incorrigible prodigality of this young man. 
All, that the sisters had in possession, in expectancy, even the sole 
provision for their daily bread, is parted with by this deed. They 
are left completely in the dark, even as to the amount of the' exist- 
ing debt ; which might have required them the next day to abandon 
their whole property for the satisfaction of that debt of their brother ; 
and if any thing had been left, their unlimited engagement for the 
future made it impossible for them afterwards to call any thing their 
own. There is no locus poeniientia : no opportunity allowed to 
them, conceiving they had done enough for their brother, who 
would do nothing for himself, to stop short of their own ruin ; and 
reserve the residue. All discretion, what John Purcell was to be 
permitted to spend, and his sisters were bound to pay, was with the, 
Defendant ; and he states, that he had so exercised that discretion, 
that every shilling of their fortune is exhausted ; and they are re- 
duced to depend upon his charity for their subsistence. 

Extraordinary as this deed appears, it was immediately followed 
by one still more extraordinary: the deed of the 12th of Septem- 
ber, 1780: the two sisters reducing their remainder in fee to inter- 
ests for life in moieties, without even the benefit of survivorship, 
and giving the inheritance in the event of their deaths without issue 
to Mr. M'Namara : on one day contracting an indefinite engage- 
ment for all their brother's debts ; and on the next.making 
[* 1 15] a present to the creditor of all the ^ means they had of ful- 
filling that engagement. They were placed in this strange 
predicament : they might l^ave been obliged in consequence of that 
transaction to al^ndon their estates for life in part satisfaction of 
Mr. M'Namara's demand: who, having the inheritance by their 
gift, might have stripped them of any other property, if they had 
other property ; and might even have thrown them into a goal for 
the remainder of his debt ; and this upon the extraordinary ground 
of gratitude and obligation to Mr. M'Namara. Gratitude and obli- 
gation to him ! Admitting, that in taking the deed of the preced- 
ing day, which he says he considered himself as bound in duty to 
his family to obtain, he had only shown a prudent and justifiable at- 
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tention to his own interest, how was he by persuading them to sacri- 
fice their interest to his, to redeem him from the effects of his im- 
prudence in feeding their brother's extravagance, entitled to grati- 
tude and remuneration ? At the best he was merely shifting the 
burthen, the consequence of indulging that extravagance, from him- 
self to them : protecting himself from any loss by exposing them to 
the hazard of extreme distress. What more could the harshest 
creditor insist on ? 

There is no instance of deeds so extravagant, so irrational, as these 
are in their combined operation. Supposing them to have been ex- 
ecuted in favor of a person, who could not by direct evidence be 
proved, or from the relation, in which he stood, be presumed, to have 
had any influence over these parties, it would be impossible for a 
mere stranger to avail himself of such deeds in a Court of Equity. 
The inference arises from the deeds themselves : the inference of 
undue influence exerted to obtain from these unprotected women 
that, which the Defendant had no right to demand, and they had no 
rational motive to give. Mr. M'Nainara at least in the relation, in 
which he admits, and it is proved, he stood to these ladies, 
was bound to * prevent their executing such irrationahmd [* 116] 
ruinous deeds to any other person ; and I am convinced, 
he would have exerted himself for that purpose. It is impossible to 
suppose, that he would have advised, or permitted, them to give 
away all their property to another person in this absurd manner. 
But men's judgments are strangely perverted by their interests. Mr. 
M'Namara did not see any thing improper in this conduct. On the 
contrary, he says, he was bound in duty to himself and his family to 
demand the first deed : and the Purcells in gratitude to him thought 
themselves bound to offer him the second. 

The fate of the first deed, as I have observed, in a great measure 
determines that of the rest. It was impossible for these ladies to add 
to the obligations they had contracted. There was no room for it. 
The subsequent deeds could have no other effect than to ascertain 
the amount, at different periods, of the debt ; for which, whatever it 
might be, they had engaged themselves by the first deed. By that 
deed of the 11th of September, 1780, the acknowledgment of any 
one of the three being binding upon the others, it was perfectly im- 
material, whether they executed any other deed, or not. The inter- 
est of John Purcell also was long ago exhausted. He therefore 
would be acknowledging a debt, the burthen of which his sisters 
were to bear ; who therefore derived a very slender protection from 
the necessity of his signature. 

What pretence is there for making out these accounts in the man- 
ner, in which they are made out ; for charging compound interest ; 
which is charged even upon the payments to themselves on account 
of their own legacies ; or for the agreement, obtained from 
them for * 10/. per cent, upon all the accumulated demand, [* 1 17] 
made up of interest and compound interest ? 

Every instrument was signed with the same blind confidence and 
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acquiescence. So far from being acts of confirmation, each instru- 
ment forms additional evidence, that they were completely ignor- 
ant with regard to the effect of the accounts and deeds, to which 
they put their names. I am aware of Margaret Purcell's evidence ; 
and I have to lament many things, contained in it, that are quite in- 
consistent with incontrovertible facts. I know, she states, that all 
of them, and this sister, who could hardly write or spell, kept the 
most accurate and distinct accounts ; and scrupulously examined 
the particulars. I will give one specimen of these accurate ac- 
counts. The amount of the debt they were made to acknowledge 
in November 1783 was 22,206/. 1 15. 5 3-4(2. : but in the next ac-. 
count, presented to them for signature in 1786, the first item, stated 
as having been due at the former period, is above 24,000/. ; and 
the way, in wliich thct is made up, without objection by any of them, 
is this. On the 29th of October, 1783, the date of John Purcell's 
bond fur 19,000/., he had also given a bond for 2000/. to Michael 
M'Namara ; who so soon afterwards as June 1784, as the Defend- 
ant states, became extremely urgent for the payment of this bond ; 
and the Defendant says, he paid ofT that debt ; with interest, 
amounting to 62/. 10«. That payment of course was to form 
an article of the account, upon the footing of the deed of the 11th 
September, 1780 ; by which the Miss Purcells agreed, that every 
debt of their brother should be their debt. But that payment is 
added to the 22,206/. II5. 5 3-4c/. ; and the whole is made to bear 
interest and compound interest from the 28th of November, 1783. 

But that is not all. As if that bond had been still out- 
[* 118J * standing, the Defendant is represented by the account 

on the 29th of October, 1784, as paying interest on that 
bond to Michael M'Namara ; though the Defendant states, that he 
had paid off that lK)nd in June preceding, with the.interest ; so that 
he had charged three times interest on the same sum, and compound 
interest on that interest, so three times charged. I mention this 
with reference to the correctness of the accounts ; which these la- 
dies are said to have examined so scrupulously, that there could not 
be a mistake to the amount of a single shilling. 

By these transactions the Defendant thought he was put in a con- 
dition to demand an absolute conveyance of the Tortola estate, and 
an absolute assignment of all property of the Purccll family. In ad- 
dition to the other situation, in which he stood, in 1786 he was the 
unlimited attorney for them, and manager and consignee of the es- 
tate. Uniting all these characters in that year he gives directions 
to prepare that conveyance, which will make the estate his own ; 
and he settles the terms, upon which that conveyance shall oe made. 
He says, he conceives, the advances he had made, to the amount of 
47,300/., were adequate to the value of the estate ; and on that 
ground he will take it to himself. There is no trace of any com- 
munication with the Miss Purcells as to this conveyance. John 
Purcell, if he was consulted, had only a life interest ; and his life 
interest, the Defendant states, was long ago exhausted. The valua- 
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ble interest in the estate was in the sisters. John Purcell's consent 
therefore was not the material consent. The deed recites, that it 
had been proposed and agreed by the Purcells, that Mr. M'Namara 
should take a conveyance of that estate, and of all the property, 
real and personal, belonging to John Purcell and his sis- 
ters. The Miss Purcells were * then upon the Continent ; [* 1 19] 
and if any proposal was made to them upon this subject, 
it must have b^n in writing: if the proposal was made by them, it 
would have been full as well worth preserving as some of these let- 
ters, written by the Plaintiff; which, though upon much less impor- 
tant subjects, have been preserved as evidence. But there is not a 
trace of their consent to this conveyance, or to the terms, upon which 
it was made. The Defendant, confident, that what he^^hose to di- 
rect would be carried into execution, authorised his agent Lincoln 
to state, that in the course of a month the estate would be his as 
formally, as it already was substantially ; representing it as a most 
important property for his family ; and hinting to the agent to hold 
out to Mr. Baillie, that it would be a great object to his house, when 
Mr. M'Namara should become the owner, to be appointed the con- 
signees. 

Accordingly, when this deed was prepared under Mr. M^Namara's 
directions, it was executed by him, and afterwards by John Purcell ; 
and notice was sent to the Miss Purcells to meet Mr. M^Namara at 
Calais to execute some deeds. For the first time, the Plaintifi* ap- 
pears to have shown some hesitation and reluctance, before she exe- 
cuted this last deed, and finally parted with her family estate. I 
collect that, not merely from Lincoln's evidence, which is given with 
the appearance of great impartiality, but also from the statement in 
Mr. M^Namara's ^nswer, that something passed, which called from 
him the language of '* contemptuous surprise at the PlaintifT's un- 
grateful folly." If she discovered no reluctance or hesitation, how 
could she show ingratitude to him ? He says, he thinks, he told her, 
he would pay no more of her drafts or debts, unless she would exe- 
cute that deed ; but did not tell her, she should starve. 
Considering, that all * the property, on which she had any [* 120] 
claim, was in his hands, and that he states himself to be 
the only person in the ivorld, to whom she could apply for a single 
guinea, could he more distinctly convey to her the alternative between 
executing that conveyance and starving ? If she executed, she was 
to enjoy his bounty ; for so he represents the annuity of 250/., which 
she received from him : if she did not execute, all the sources of her 
subsistence^ were at once dried up. Upon this deed, I should have 
thought, the only doubt could be, whether it should even stand as a 
security for the sums actually due ? 

Then is there any ground for contending, that the vices of these 
deeds are cured by the acquiescence ? There seems to me to be 
none. The Defendant admits, that he was the only person, to whom 
the Plaintiff could apply for protection and assistance ; that into his 
hands the whole of her property had passed. Under these circum- 
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stances it is more surprising, that she ever made any attempt to ob- 
tain redress, than that she did not make it at an earlier period. The 
Defendant represented the annuity of 250/. as flowing entirely from 
his bounty ; and upon the footing of the deed of 1780 that is true; 
for to what else could they look, when the whole of their property 
was handed over to him? But by the deed of 1780 he became 
bound absolutely to pay that annuity to her during her life. He 
however denies that ; and represents to her, that it was binding not 
upon him, personally, but only upon the estate ; and that, if he made 
any advances, she must be content to take them as an act of charity. 
With the same ignorance of her rights and her interests, with. which 
she' acted throughout, she acquiesces in that representation ; is con- 
tent to make the humblest supplications to him for the 
['^ 121 ] payment of her annuity ; which * was a personal obligation 
upon him ; and is made to acknowledge by the receipt, 
that she takes it entirely as the eflfect of his charity. Brought into 
that situation by her transactions with the Defendant, and even 
brought lower in her own opinion, founded on his representations, 
than the actual state, to which the transactions themselves had re- 
du(5ed her, can acquiescence be imputed to her ? I think she has 
not been guilty of that sort of laches, which may sometimes protect 
from impeachment transactions, originally of a very questionable 
nature. 

I have not adverted to several topics, that were touched in the dis- 
cussion at the bar. I have not inquired, how far John Purcell could 
have impeached these transactions. He was benefited in a certain 
point of view ; making the fortunes of his sisters a fund for his debt. 
The question as to him would have been, whether he was charged 
fairly in the account. But, as I think the Plaintiff is not under the 
circumstances liable for any part of his debts, it becomes unnecessary 
to enter into the consideration of that question here. As to the 
mutilated book of accounts, I cannot say, by whom it was mutilated. 
It could not, I conceive, have contained any thing very material to 
the decision. The evidence, upon which I proceed, is furnished by 
the deeds, combined with the situation and relation of the parties. 

Upon the whole my opinion is, that these deeds were properly set 
aside by the decree, which is now under (eview : and that there is 
no ground for the complaint, that the Plaintiff is not charged person- 
ally with what may be due upon the account. The Defendant 
is treated as an incumbrancer: and his remedy is against the 

estate. 
[* 122] * The Lord Chancellor [Erskine], having commented 
minutely upon the deeds and accounts, and the circum- 
stances of the case, declared his entire concurrence in the opinion 
and the reasons of the Master of the Rolls ; that his Lordship's judg- 
ment, affirming the Decree, did not rest upon the character of the 
deeds themselves, which was not necessary from his clear opinion 
upon the other part of the case : the inference, if not of ignorance 
on the one side as to the extravagant nature of these transactions, of 
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undue and overbearing influence on the other : the confidential rela- 
tion in which M'Namara stood ; and the absence of confirmation : 
the Miss Purcells appearing in all these transactions and in^ the exe- 
cution of all these instruments to have been exactly under the same 
circumstances, subject to the same influence and control, and with as 
little knowledge of their rights (1). 
The Decree was accordingly aflSrmed. 

See, anU, the notes to S^. C, 8 V. 324. 



PENN V. BARCLAY. 
[1807, June 16, 17.] 

Bequest of the Dividends of Stock in trust for the testator's nephew, son of his 
younger brother B. for life ; unless under the will he should become entitled to 
the testator's real estate in America, devised to B. and his first and other sons 
in strict settlement, in remainder after similar estates to the testator's next 
brother A. and his issue male ; and in that event, and so from time to time af- 
terwards, or, if any future possessor should bar the Intail by Recovery or other 
means, as to the capital, for such person as shall be heir apparent or expectant 
next to the person then in possession ; or, if he should have joined in barring 
the intail, for the person next in succession to him. , 

After the death of A. the title of his eldest son to the estate being in consequence 
of the American Revolution confiscated in 1779, upon the death of the son of 
B., the second son of A., his eldest son having no issue, was held entitled to 
the Dividends of the Stock, while his elder brother should have no issue male. 

John Penn, being seised to him and his heirs of an undivided 
moiety of the province of Pennsylvania, in North America, 
*by his Will, dated the 24th of October, 1746, directed, [* 123] 
that his English executor should purchase 10,000/. stock in 
the 3 per cent, annuities of Great Britain, so as to produce a yearly 
income of 300/. ; such stock and yearly income to be upon the follow- 
ing trusts, subject to some small annuities. 

" The residue of such yearly income or other profits to arise from 
such 10,000/. 3 per cent. Annuities shall from time to time, whei^and 
as the same shall come in and be received, be paid, applied, and dis- 
posed of, for the liberal education, maintenance and support of my 
nephew John Penn the eldest son of my brother Richard Penn during 
all his natural life, unless by virtue of this my Will he shall become enti- 
tled to the possession of my moiety of the province of Pennsylvania. 
But so soon as he shall by virtue of this my Will become entitled to the 
possession of my moiety of the said province then the payment of the 
said 300/. yearly income or of the residue thereof or of the other 
profit of such 10,000/. 3 percent. Annuities shall cease as to him 
and shall from time to time thereafter be paid applied and disposed 
of for the liberal education maintenance and support of such one per- 

(1) Crowe v. BaUard, 3 Bro. C. C. 117 : 2 Cox, 253, antCy vol. i. 215; see the 
note, 221. 
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son as shall from time to time according to the true intent and mean- 
ing of this my Will not be in possession of my said moiety of the 
said premises but shall be heir apparent or expectant or enti- 
tled to come into possession of such my said moiety next after 
and inimediately upon the decease of the person then in possession 
of the same ; and that for so long time as such heir expectant shall 
continue in such situation and circumstance and for no longer and so 
from time to lime thereafter in manner as aforesaid of such heir apr 
parent or expectant when or for so long as he or she shall continue to 
be such immediate heir apparent or expectant by virtue of 
[* 124] * this my Will and not to be in then present possession of 
such my said moiety. But in case any future possessor of 
my moiety of the said premises entitled thereto should think fit either 
alone or by himself or herself or in conjunction with any other person 
or persons by any common recovery or other means whatsoever to 
bar and dock the estates tail thereinafter created of the said moiety, 
and to defeat the remainders limited and depending upon such es* 
tate-tail then upon such estate-tail being docked and immediately 
thereafter the said whole capital of 10,000/. 3 per cent. Annuities, 
and all the future interests dividends and profits thereof shall go be- 
long and be transferred assigned and paid unto the person who shall 
at that time be according to this my Will the immediate heir appar- 
ent or expectant who would have been entitled to the possession of 
my said moiety next immediately after the decease of the person 
then in possession of the same in case such estate-tail had not been 
barred or docked and to his or her executors administrators and as- 
signs and to and for his her or their own use and benefit for ever : pro- 
vided always that such immediate heir apparent or expectant shall not 
have joined in or done any act to assist nn the barring or defeating 
such estate-tail. But in case such heir apparent or expectant shall 
have joined in or done any act to assist in the barring or defeating 
such estate-tail then the said 3 per cent. Annuities and all the future - 
interest dividends and profits thereof shall go belong and be trans- 
ferred assigned and paid unto the person who shall at the time such 
estate shall be barred be the second person then in being and entitled 
to succeed according to this my Will to my moiety of the 
[* T25] said province : that is to say next after both the * person 
next in possession and the person immediately in reversion." 

The testator gave all the residue of his English personal estate, af- 
ter payment of his debts and legacies, to his brother, Thomas Penn, 
his executors, &c. ; and devised all his fnoiety of the fee-simple of 
the. Province of Pennsylvania, to his said brother Thomas for life, 
with remainder to trustees to preserve contingent remainders ; re- 
mainder to his first and other sons in tail male, with remainders over 
to Richard and his issue male. 

The testator died without issue ; Thomas Penn, his eldest brother 
and heir-at-law, and John Penn, the son of the testator's brother 
Richard, survived the testator. Thomas died in 1774 ; leaving John 
Penn, his eldest son and heir at law and residuary l^atee, and also 
heir of the testator. John, the son of Thomas, entered into pomes* 
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sion of the moiety of the Proyince of PennsylYania ; who being a 
British sabject and resident in Great Britain, his title to the Province 
was confiscated by an Act of the Government of Pennsylvania in 
1779. John Penn, the son of Richard, died in 1795, not having 
any issue male. 

The Bill was filed by Granville Penn, the second son of Thomas, 
agiunst the trustees of the 10,000/. stock, and against John Penn, 
his brother ; stating, that at the death of John Penn, the son of 
Richard, the Plaintiff was the person neit in remainder, and who 
would have been entitled in possession to the moiety of the Prov- 
ince, if it had not been confiscated, and the intail had not been 
barred : the Defendant John Penn, the Plaintiffs brother, 
not having any issue male; and *the Plaintiff has from [* 126] 
the death of John Penn, the son of Richard, received the 
dividends of the stock. The Bill charged, that, when the Acts of 
Confiscation passed, by which the intail was destroyed, the Plain- 
tiff was the person in esse next in remainder ex(>ectant on the deatli 
of John Penn , his brother, without issue ; and insisted, that he be- 
came entitled to the stock absolutely, as he would have been enti- 
tled thereto, if said confiscation had not taken place ; and his broth- 
er had by a recovery barred the estate-tail ; suggesting a refusal of 
the trustees to transfer on account of a claim of the Defendant John 
Penn to the stock, as part of the residuary personal estate of the tes- 
tator John, vested in Thomas, and in the Defendant, as his residuary 
legatee ; and insisting, that it was the intention of the testator, that 
the interest and dividends of the 10,0002. stock should after the 
death of the Defendant John Penn, be paid to the person, who dur- 
ing the continuance of the intail of the moiety of the Province should 
be next entitled thereto for any estate in remainder, according to the 
limitations of the Will ; and that the capital stock should be trans- 
ferred to the person, who should be the next immediate remainder 
man in esse at the time, when the intail should by any means be 
barred or destroyed ; .that the Act of Confiscation was an effectual 
bar or destruction of the intail ; and therefore the stock by that Act 
vested as effectually in the Plaintiff, as it would have done, if with- 
out his concurrence the Defendant John Penn had suffered a recov- 
ery. The Bill therefore prayed a declaration, that Plaintiff is abso- 
lutely entitled to Ihe stock, and a transfer. 

Mr. Alexander and Mr. Roupell, for the Plaintiff. — Mr. Richards 
and Mr. KenricJc for the Defendants. 

♦The Lord Chancellor [Eldon].— I think the Plain- [* 127] 
tiff is not entitled according to the prayer of this Bill ; that 
he may be declared to be absolutely entitled to this stock. Unless 
he can^make out, that he has the absolute title under the Will, he 
cannot have relief according to the prayer of the Bill, so conceived ; 
but upon the best consideration of this extremely intricate, compli- 
cated, and difficult. Will, my opinion is, that he is entitled to some 
interest, ^he testator, when providing maintenance for the per- 
•OII0, described as from time to time the heir-apparent or expectant 
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of the person, entitled to his moiety of the Province of Pennsylvania, 
appears to have forgotten, that his next brother Thomas might have 
children ; who according to the succession, pointed out by the lat- 
ter clause, would take before Richard and his sons ; and, if I could 
consider myself at liberty to conjecture beyond the words of the 
Will, I believe, he had no intention to give to any possible sons of 
Thomas the 300/. a-year : but he has, perhaps accidentally, used 
words, describing this Plaintiff; and entitling him to some interest 
in this subject : the Will in the qualification of the interest for life, 
given to John, the son of Richard, in the annual produce of the 
stock, declaring, that in the event of his becoming entitled under the 
Will to the possession of the moiety of the l*rovince of Pennsylvania 
he should cease to be entitled to the 300/. a-year, the produce of 
that stock ; and the person, who from that event should be the next 
heir expectant to the individual, who was then in possession of that 
estate, should take that 300/. a-year. 

The question therefore is, who upon the death of that nephew an- 
swered the description of the person to take ; and if the 
[* 1^8] . Plaintiff answered it, * he was to take within a period, 
which falls very short of that, which the rules of Law will 
permit to be limited as the period for the commencement of the in- 
terest to be taken. The next consideration is, what interest he is to 
take : 'only as long as he could take in the certain character, in which 
he is described : that is, as long as he is^ that heir expectant, next in 
title and limitation to the person, who was to have possession of the 
estate ; and, whether the testator so intended, or not, upon the words 
it is as clear, that, if John should have sons during the life of this 
Plaintiff, they would upon their birth have a title, that would dis- 
place the Plaintiff's title to receive the interest of this fund, as that 
he has the title to receive it, while he continues to answer the des- 
cription of the person to take next to John. 

All therefore, that I can do, is to declare, that, while John Penn 
shall have no issue male, the Plaintiff will be entitled to the interest 
of this fund ; reserving the question, who will be entitled to the in- 
terest and the principal, if John shall have issue male during the life 
of Granville, or after the death of Granville, if John shall have no 
issue male during the life of Granville. 

Where the language of a will is plain, no forced construction must be put 
upon the words of the testator, from a conjecture that he could not mean what his 
words, in their usual acceptation, import : see, ante, note 4 to Blake v. Bunhury, 1 
V. 194. As to the limits within which shifting uses arc restricted by the policy of 
the law against perpetuities, sec note 3 to Blaniford v. TliaekereUy 2 V. 238. 



1807.] GWILLIM 0. STONE. * ^ 128 

GWILLIM «. STONE. 

[Rolls.— 1807, Junb 24.] 

Under a Bill to have a contract delivered up, on the ground of the defective title 
of the Defendant, the vendor, and for compensation for the injury to the Plain- 
tiff by the failure of the contract, the Decree was made for delivering up the 
contract, without prejudice to an action ; instead of an inquiiy before the 
Master (a). 

The Bill prayed, that a contract, entered into by the Plaintiff for 
a purchase from the Defendant, may be delivered up, on 
the ground of the * defective title of the Defendant ; and [* 129] 
that compensation may be made to the Plaintiff for the 
loss he has sustained by the Defendant's failure to carry the contract 
into execution. The Master's Report, under a reference as to the 
title of the Defendant, was against his title. The cause coming on 
for farther directions, the Defendant did not appear. 

Sir Samuel Romillyy for the Plaintiff, expressed doubt, whether he 
could have a Decree for delivering up the contract, and also an in- 
quiry before the Master as to the injury he had sustained by not hav- 
ing an execution of the contract ; which ought rather to be the sub- 
ject of an action. 

The Master of the Rolls observed, that such an inquiry as was 
desired had been directed ; and mentioned the case of Denton v. 
Stuart (1). 

Mr. Alexander (^Amicus Curiai) mentioned the late case of Greena* 
way V. Adams (2). 

Master or the Rolls [Sir William Grant]. — In those cases 
the object of the bill was a specific performance ; and in the latter I 
had some doubt upon the principle. This bill is of a different nature ; 
asserting from the first, that the Defendant cannot make a good title. 
It is more proper for an action. You obtain your equitable relief by 
a decree for delivering up the instrument. 

(a) The opinion seems to have been adopted, that a Court of Equity ought not, 
except under very particular circumstances, upon a bill for specific performance, 
to direct an issue, on a reference to a Master, to ascertain damages, as it is a 
matter purely at law, and has no resemblance to compensation, strictly so called. 
2 Story, Eq. Jur. § 797, 798, note; CUnan v. Cooke, 1 Sch. & Lef. 25 ; JSTewJinm 
v. May, 13 Price, 749 ; KempsJudl v. Stone, 5 Johns. 194; Hatch v. Cohb, 4 Johns. 
Ch. 500. 

In Woodcock v. Btnnet, 1 Cowen, 711, the Court held, tliat where a party has 
put it out of his power to perform his contract specifically, the bill for a specific 
performance ought to be retained, and an equivalent in damages awarded, to be 
assessed, on reference to a Master, or by a jury upon an issue qwinium damnifl- 
catus, as the circumstances may require. See also Pratt v. Law, 9 Cranch, 492 ; 
PhMp$ v. Thompgon, 1 Johns. Ch, 150 ; Parkhurst v. Van Cortlandt, 1 Johns. 
Ch.i»6. 

(1) In Chancery, July 4, 1786; 1 Fonb. Tr. Eq. 43, 170; cited, ante, vol. i. 329. 
See as to that case, xii. 401 ; Todd v. Gee, post, vol. xvii. 273 ; where it is stated, 
276, from Sir Samuel Romilly's note ; Bl6re v. SuUon, 3 Mer. 237. 

(2) .Me, vol. xii. 395. 
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Sir Samuel RomiUy, for the PlaintifT, then waived that inquiry ; 
and took the Decree without prejudice to an action. 



The authority of Denton v. Stewart (cited in the principal case, and since re- 
ported in 1 Cox, 258), which was, reluctantly, followed in Greenaway v. Mams, 12 
Ves. 402, has been greatly shaken, if not quite overthrown, by the later decisions 
in Todd V. Gee, 17 Ves. 277, 279 ; and Btort v. Sutton^ 3 Meriv. 248. It seems 
now understood, that where the execution of a contract has become, in any way, 
impossible, the q^tiantum of damages is more proper for the determination of a jury, 
than for an inquiry before the master. 



HARMER V. PLANE. 
[1807, JuifE 30.] 

Injunction upon possession under a Patent; until the right can be tried; though 
subject to considerable doubt ; the patent being for improvements upon a ma- 
chine, the subject of a former Patent, expired ; and the specification describing 
the original machine, with the improvements, as one entire machine, the sub- 
ject of tlie latter Patent ; not distinguishing the improvements (a). 

Patent for improvements valid : but not to restrain the use of the original ma- 
chine (6), [p. 13a] 

A Patent had been granted in the 27th year of King Geo. III. for 
a machine for the manufacture of woollen cloths. In the 34th 
Geo. III. another patent was granted for improvements upon that 
machine. Upon a motion to dissolve an injunction, obtained by the 
patentee, an objection was taken to the specification under the latter 
patent ; as describing the machine, with the improvements, as one 
entire machine, the subject of that patent ; not distinguishing the 
original machine from the improvements.* The answer admitted, 
that the improvements were new, substantial, and a great saving of 
power ; and that the description in the specification of the machine 
with the improvements is accurate and intelligible : so that the ma- 
chine couid be made according to that description. 

Mr. Richards^ Mr. Hart, and Mr. WethereU, in support of the Mo- 
tion, insisted, that the specification under the latter patent was not a 
proper specification ; describing the whole machine, including the 
original machine, the subject of the first patent, with the improve- 

(a) When an injunction will be granted to secure a patent right, see, ante, note 
(a) Univemtiei of Oxford and Cawbridgt v. Richardson. G V. 689 ; note (a) Boxd- 
ton V. JJutt, 4 V. 140. 

(6) The Act of Congress of the United States, (Act of July 4th, 1830, c. a57,) 
expressly recognizes "any new and useful improvement in any art, machine, man- 
ufacture, or composition of matter," as patentable. See Phillips, Patents, 116- 
1!25 ; ffhitUmore v. Ctdter, 1 Gall. 478 ; Odiome v. mnkUv, 2 Gall 51 ; 2 Kent, 
Com. 370. 

But the inventor of an improvement cannot hold a patent for the whole machine, 
or mix up the new and old discoveries, or incorporate, in his specification, inven- 
tions neither novel, nor his own. LoweU v. 2ieun«, 1 Mason, 189 ; bloody v. 
FUke, 3 ib. 113 ; WyeOi v. Stont, 1 Story, R. 27a 
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mente, as one entire machine : not specifying the improvements sep- 
arately ; of which only a monopoly was granted by the second patent. 
The new invention, the subject of that patent, could not possibly be 
shown from that specification alone, without a comparison with the 
specification under the former patent : the law requiring on the be- 
half of the public, against whom a monopoly is granted, that 
the * specification shall accurately and distinctly show the [* 131] 
invention : the improvements, which are the subject of this 
patent. 

Sir Samuel Ramilly and Mr. Scott, for the Plaintiff, the Paten- 
ted. — This is a mere question of law ; whether it is necessary in the 
specification either to state the improvements alone ; which would 
be unintelligible ; or to distinguish, what is the original machine, 
and what are the improvements. If the specification so describes the 
invention, as to secure the benefit of it to the public after the expira- 
tion of the patent, that is suflScient. In the case of Cartwright v. 
Earner your Lordship, when Lord Chief Justice, controverted the 
opposite opinions both of Lord Mansfield and Mr. Justice Buller ; 
putting the question thus : whether the specification is such, that a 
mechanist can make the machine from the description there given : 
and considering the case of a patent not in the light of monopoly, as 
it had before been put by the Judges, but as a bargain with the pub- 
lic: the specification therefore to be construed upon the same prin- 
ciple of good faith, that regulates all other contracts ; and, if the 
disclosure is such, that the invention can be communicated to the 
public, the Statute is satisfied. ' The admissions of the answer are 
quite sufficient to maintain this injunction until the hearing : accord- 
ing to what your Lordship stated upon this subject in the case of 
The Univenitiea of Oxford and Cambridge v. Richardson (1). 

The Lord Chancellor [Eldon]. — ^The ground, upon which, 
where doubt is excited in the mind of the Court, an in- 
junction is granted * until the legal question can be tried, [* 132] 
a ground that was acted upon in the case of Boulton and 
Watt (2), in some cases, preceding that, and some, that have oc- 
curred since, is this: where the Crown on behalf of the public 
grants Letters Patent, the grantee, entering into a contract with the 
Crown, the benefit of which contract the public are to have, and the 
public have permitted a reasonably long and undisputed possession 
under color of the patent, the Court has thought, upon the fact of 
that possession, proved against the public, that there is less inconven- 
ience in granting the injunction until the legal question can be tried, 
than in dissolving it at the hazard, that the grant of the Crown may 
in the result prove to have been valid. The question is not really 
between the parties upon the record : for, unless the injunction is 
granted, any person might violate the patent ; and the consequence 
would be, that the patentee must be ruined by litigation. In the 

» (1) Ante, vol. vi. 689; see page 707. 

(2i BouUon V. BuLl, 2 Hen. Black. 453 ; anU, vol. iii. 140 ; Hornblower v. Boul- 
iony 8 Term Rep. 95 ; Hill v. Thompson, 3 Mer. 622. 
VOL. XIV. 6 
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case of Baulton and Wait therefore, though a case of great doubt, 
upon which some of the ablest Judges in Westminster Hall disagreed, 
yet upon the ground of the possession by the patentees against all 
mankind, the injunction was granted, until the question could be 
tried ; and the result of the trial, being in favor of the patent, proved, 
that the conduct of the Court in that instance was at least fortu- 
nate. 

The first of these patents, granted in the 27th ^ear of his present 
Majesty, is expired; and the patent for the improvements was 
granted in, the 34th Geo. III. The agreement, entered into by this 
Defendant, for a license to work under the patentee would not bind 
• the Defendant. If the Plaintiff could not legally grant 
[* 133] *that license, there was no consideration ; and the ques- 
tion between them therefore is entirely open. Still how- 
ever the patentee has had possession against all the world ; and, if 
he can maintain its validity by a due performance of the condition 
as to enrolment of the specification, by dissolving the Injunction in 
the mean time I should act both against principle and practice ; not 
only enabling this Defendant against Law to exercise a ri:^ht in op- 
position to the patent ; but also encouraging all mankind to take 
the same liberty. 

I do not say, a case might not exist, where possession might be 
distinctly proved, and yet there might be such strong doubt, whether 
the specification was not bad in Law, that the Court would brevi 
manu interfere, and put an end to the Injunction ; and if I am to de- 
cide upon the inclination of my own opinion, where the practice 
is differently represented, and considerable doubt may be raised in 
argument, I think, it is difficult to support this specification. The 
first patent, granted in the 27th year of the King, and expressly for 
this machine, expired in 1801 ; and the liberty of making that ma- 
chine continued to be exercised under that grant until the 34th of 
the King, 1794: when the application was made for a patent for 
improvements upon that machine. I do not enter into the question, 
whether a patent for improvements can be supported. The aflfirma- 
tive has been long settlecl ; and undoubtedly is the Law (1). The 
right under that patent to ,usc those improvements would subsist un- 
til the year 1808 : but the original instrument, without the improve- 
ments, was open to the public in 1801. In former instances great 
industry appears to have been exerted by patentees, (who, I think, 
in general have been hardly dealt with, but not in this respect) in 
the invention of some improvements, annexing them to the 
[* 134] subject of the * patent ; and endeavoring to cover that, as 
well as the use of the improvements, during a much longer 
period than the Law allows. If the improvements are of such a na- 
ture, so valuable, that their value gives such an additional value to 
the old machine, that the public would prefer the improved machine, 
paying for the improvements, to the old machine, without them, it is 

(1) Er parte Fox, I Ves. & Bea. 67. 
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in respect of the worth of the improvements, in consideration of the 
benefit, derived from them, that the public abstains from the use of 
tlie original machine: but the choice ought always to be left open. 

The second of these patents expressly recites the former, as a pa- 
tent for the original machine. The specification expressly recites, 
that the patentee had made improvements upon the old machine ; 
that in those improvements the invention, the exclusive benefit of 
which was claimed, consists : and desires a patent for those im- 
provements; which was granted accordingly. In compliance with 
the condition, prescribed by a clause of the patent, that, if the pa- 
tentee shall not particularly describe and ascertain the nature of 
his inveiition, and in what manner it is to be performed, &c. the 
letters patent shall be void, the patentee enrolled a specification : re- 
citing the letters patent, dated the 29th of March 1794, granting the 
invention of the improvements ; staling, that they give special license, 
that the patentee shall, and no other person shall, from time' to 
time, and at all times, &c. make use of &c. '^ a machine by him 
invented and found out for raising the shag upon all sorts of woollen 
cloths, and cropping and sheering them, &c." and enjoy the benefit 
" of the said invention " during 14 years from that date : 
then reciting the proviso ; in obedience to which * he des- [* 135] 
cribes the nature of the invention ; referring, as he must 
do, to the drawings in the margin, and explaining them. 

No man, reading this specification, can possibly collect from it 
the fact, that there were two patents ; the one for the original ma- 
chine : the other for the improvements upon that machine. It was 
argued, and very fairly, that, if there is an original patent, and a 
specification under it, and then a patent for improvements, and a 
specification under that patent, incor|)orating, either by refj^rence or 
repetition, the specification under the former patent, as part of its 
own description, and proceeding to show, what, are the improve- 
ments, that would be a good specification : but I doubt, whether it 
must not appear upon the specification, enrolled for the improvements, 
what arc the improvements ; and still more, ivhether it must not so 
exhibit the thing to be specified, as to show, that it is improvement, 
in respect of which the patent for the invention is granted ; not hav- 
ing a tendency to mislead. Every person reading this specification 
would believe that in 1794 a patent was granted for a machine ; and 
the specification holdsf out, that the patentee is protected as to the 
use of every part of thatmacliine, constructed and worked according 
to the descriptioj), contained in that specification, constitutiiig tile 
whole of it, from the date ofthe only patent recited, that of 1794, un- 
til the year 1808. The question to be tried will be, not that stated 
at the Bar, whether a specification, referring to a former patent, and 
endeavoring to incorporate in it the former specification, would be 
sufficient in Law, but, whether, a patent for a machine with a due 
s[)ecification having been granted, and a subsequent patent being 
granted for improvements, it is competent in Law to represent in the 
specification, that the latter patent was granted, not for improve- 
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ments, but for the machine ; carrying forward that idea ; and 
describing the new invention, as one entire machine; not as 
improvements, contradistinguished from the original machine. 

I feel very considerable doubt, whether that can be made good : 
but there has been possession sufficient under this patent, to make it 
fit, that it should be tried ; taking care, that it shall be tried speedily. 
It may be put in the shape of a case ; stating the specification under 
the first patent, the second patent and specification : then stating facts 
sufficient to introduce the question, as a question of Law, whether 
the condition for enrolling a specification, had been duly complied 
with. I adhere to the Law, as I stated it in the case of Carivnight 
V. Earner. 

The Motion stood over, that the parties might agree upon a case. 



1. It is not necessary that a patentee who baa had long undisputed enjoyment 
under the ^nt, should establish his legal riffht by an action, before he can obtain 
an injunction against any infringement of Sie patent In the case of a very re- 
cent patent the rule is otherwise : see, anU^ the note to BoUon v. BnU, 3 V. 140. 

2. Although improvements upon an article, for which a patent has been granted, 
may have been invented, but those improvements cannot be used without Uie orig- 
inal article, the inventors of the improvement can have no right to make use of 
the avhstratum of the first patentee ; but, when the term of his exclusive right has 
expired, use may be made of a patent taken out in respect of the improvements ; 
so, however, as not to restrain the use of the original article without the improve- 
ments : ExparU fhx, 1 Vee. &. Bea. 67. 



HEARN t;. TENNANT. 

L1807, July 2.] 

Contempt by breach of Injunction by persons, who were present in Court during 
the Motion ; though absent when the Order was pronounced. 

A MOTION was made, that the Defendant and his attorney should 
be committed for a Contempt by breach of an Injunction, granted by 
Lord Erskine, upon the Bill of a tenant of a house in Holborn, to re- 
strain execution under a judgment, obtained by the landlord in an 
action of Ejectment. The affidavits in support of the Motion stated, 
that the Defendant and his attorney were in Court, when the Motion 
was made : their affidavits stating, that they did not hear 
[* 137] the Order pronounced ; and they offered lo make ♦affida- 
vits, that they were not present, when the Order was pro- 
nounced. 

Sir Samuel Romilly, for the Plaintiff, said, he should not be satis- 
fied with such an affidavit : they must swear, they did not know of 
the Order. A party cannot avoid the consequences of contempt by 
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leaving the Court just m the Lord Chancellor is about to pronounce 
the Order. 

Mr. Richards and Mr. Perry ^ for the Defendant, cited Pet^et v. 
Jcnat (1) ; where Lord Thuriow expressed disapprobation of the 
case in Atkins (2) ; Lord Hardwicke also considering the party 
guilty of the contempt, as having heard the Decree or Order pro- 
nounced. 

The Lord Chancellor [Eldon]. — ^If these parties by their at- 
tendance in Court were apprised, that there was an Order, that is 
sufficient ; and I cannot attend to a distinction so thin, as that per- 
sons, standing here until the moment the Lord Chancellor is about to 
pronounce the Order, which from all, that passed, they must know 
will be pronounced, can by getting out of the Hall at this instant 
avoid all the consequences. 

An Order was made, that the possession should be restored, and 
the Plaintiff be put in the same situation ; with the costs of the ap- 
plication and the expense occasioned by the execution. 

Not only when a party was personaUy present and heard an order for an in- 
1 unction, but also when a sufficient knowledge and information that an injunction 
has issued can be brought home to him, he will be guilty of a contempt if he do 
any act prohibited by such injunction, just as much as if the order had been reg- 
ularly served upon him : James v. DowntSy 18 Ves. 224 ; Kimpian v. Eve, 2 Ves. 
and Beat 350; Vansandau v. Rose, 2 Jac. and Walk. 265; SeaU v. Becker, 4 
Price, 352; Lnoes v. Morgan, 5 Price, 520. 



WARWICK, Ex parte. [* 138] 

[1807, July 2.] 

Petition by a creditor, having the Bankrupt in Execution, to prove, for the pur- 
pose of preventing[ ihe Certificate, then before the Lord Chancellor for allow- 
ance ; waiving dividend : the bankrupt having been so before. 

The Petition as to staying the Certificate dismissed with Costs ; with liberty to 
prove. 

Creditor, having the Bankrupt in Execution before the bankruptcy, not bound to 
elect, until a Dividend. 

This Petition was presented by a Creditor of a Bankrupt ; who 
was in eiecution at the suit of the petitioner before the bankruptcy. 
The Petition prayed, that a meeting should be called ; and that the 
petitioner may be at liberty to prove his debt, for the purpose only 
of assenting to or dissenting from the allowance of the Certificate ; 

(1) 2 Bro. C. C. 141. 

{2) Skip V. Harwood, Powdl v. ToUeU, 3 Atk. 564, 567 ; Kimpton v. Eve, 2 Ves. 
&r Bea. S49; James v. Downes, post, vol. xviiL 522; Vansandau v. Rose, 2 Jac. 
& Walk. 264; SeoU v. Bedier, 4 Pri. 34a 
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waiving all benefit of dividends ; and that the Certificate, which had 
been signed by four parts in five in number . and value of the credi- 
tors, who had proved, and by the. Commissioners, and which was 
lying before the Lord Chancellor for allowance, may be stayed, and 
sent back. The Petition stated, that the debt of the Petitioner, 
990/. 6s, Id, exceeded the debts of all the creditors, who had proved 
or claimed ; and that the petitioner did not prove, being advised, 
that he could not without discharging the bankrupt. 

Sir SamtUl Romilly and Mr. Bell^ for the Bankrupt, said, it was 
by no means of course for a creditor, knowing, that his debt must 
turn the Certificate, to lie by, until all the other creditors had signed, 
and the Certificate is in a state to be allowed, and then to apply ; 
giving no reason ; and his motive appearing only by declarations, 
sworn to and not denied, that be would keep the bankrupt in gaol 
for life. 

The Lord Chancellor [EldonJ. — ^The petitioner was not bound 
to elect before a dividend. This is a singular case in this respect : 
it is the case of a man, who is a bankrupt the second time ; 
[* 139] and a creditor, meaning to prevent his Certificate, * but not 
choosing to take a dividend, can have no other object than 
to imprison his person : and that imprisonment cannot operate to 
payment of the debt, except through the feelings of other persons ; for 
the effects will all go among the creditors, who have proved under 
the Commission. Then, this creditor having lain by, until the bank- 
rupt has gone through all the requisites, and all the other creditors 
. have certified, am I bound to send back the Certificate at the instance 
of this creditor ; who may have a dividend, if he chooses ? 

Dismiss the Petition, as far as it seeks to stay the certificate ; the 
petitioner to be at liberty to go in under the Commission, and prove 
his debt ; and he must pay the bankrupt the costs of this Petition. 
It is extremely advisable to hold, that a creditor, desiring in such a 
case to stay the Certificate, shall apply, before the bankrupt has ob- 
tained his Certificate ; for this is cruel oppression.. 

By the 59th section of the consolidated bankrupt act (statute 6 Geo. 4. c. 16), it 
is enacted, that no creditor who has brought any action, or instituted any suit, 
against any bankrupt, in respect of a demand which might be proved as a debt 
under the commission against such bankrupt, shall prove, or have any claim enter- 
ed upon the proceedings under the same commission, without relinquishing such 
action or suit ; and, in case such bankrupt shall be in prison or custody at the 
suit of such creditor, he ^hall not prove, or claim, as aforesaid, witljout discharg- 
ing the bankrupt; and the proving, or claiming, a debt under a commission, shul 
be deemed an election to take the benefit of such commission, with respect to the 
debt so proved ; with a proviso, that the creditor shall be restored to all his former 
rights, if the commission, under which he elected to come in, should be after- 
wards superseded. 

VOL. XIV. 6* 
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ELDRIDGE v. PORTER- 

[1807, July 4.] 

Defendant to a Bill for an Account cannot upon Motion immediately after An- 
swer have a reference to the Master, by analoflry to the case of a mortgage, by 
Statute 7 Gea II. c. 20, and the case of specific performance, according to the 
Practice settled ; though the reason of it is questionable. 

This Bill, alleging a joint concern in a cargo, prayed an account 
and an injunction, to restrain an action, brought by the Defendant 
upon Bills of Exchange. Immediately as the answer was put in, 
submitting to account, the Defendant gave notice of a motion for a 
reference to the Master to take the account. 

Sir Samuel Romilly and Mr. Belly in support of the Mo- 
tion. — ^ This application, though new in specie, and though [* 140] 
no direct precedent can be produced, is supported by rea- 
son and analogy to other cases. First, upon a Bill of foreclosure 
the Defendant is by Statute (1) enabled to come in upon motion, 
and have an immediate reference. So under a Bill for the specific 
performance of an agreement, even without an answer, a reference 
as to the title will be directed on motion : Moss v. Matthews (2). 
Such a practice is most beneficial ; avoiding useless expense and de- 
lay, by filing a replication, taking out rules to produce witnesses, 
who can prove nothing, and the other steps towards a hearing ; 
which can only produce a reference to the Master. The same prin- 
ciple, avoiding the mischief of unnecessary expense and delay, may 
with great propriety be applied, to the case of an account. Fre- 
quently a Bill for an account is filed for the mere purpose of delay- 
ing a legal demand : which is this case : the Bill also praying an 
Injunction to restrain an action by the Defendant. 

Mr. Richards and Mr. Trower, for the Plaintiflf. — ^The application 
is of the first impression ; against the general rule, that the ultimate 
object of the Decree cannot be obtained on motion ; and the instan- 
ces of exception, referred to, have no sort of analogy. In the case 
of the mortgage the single question is as to the amount of the debt: 
yet in that instance an Act of Parliament was necessary for this pur- 
pose. The case of a Bill for a specific performance of an agree- 
ment was the subject of considerable doubt as to the propri- 
ety of this proceeding: but, where the question *wa8 [*141] 
merely upon the title, nothing depending upon any infor- 
mation, to be obtained by the answer, this course has, with the view 
of avoiding delay and expense, been adopted : not, if any thing more 
than the mere title is in dispute : if the agreement is denied ; or if 

any other point is put in issue. How can those cases be applied to 
^ 

(1) Stat 7 Geo. II. c. 20, 8. 2. 

(2) ^nU, vol. iii. 279; fVnght v. Bond, xi. 39; Gompaiz v. , xii. 17; 

not where there is any other subject in dispute. See the note, iii. 381. 



141 ELDRIDGfi V. POETER. [1807. 

this: a bill for an account ; stating an action, de(>ending at law upon 
the bills of exchange ; and praying an injunction ; for which how- 
ever he has not applied. The Defendant has not proceeded in this 
action beyond a certain point : but finding himself pressed as to the 
answer, put it in upon the 23d of June ; and the next day gave this 
notice of motion ; before any opportunity of looking into the answer 
could be had, to see, whether it was full, or liable to exception. The 
answer may contain many things, which it would be very imprudent 
in the Plaintiff to admit to be true. The answer might contain 
grounds for amending the bill ; especially in a complicated case. The 
Plaintiff might upon the andwer think it proper to amend, by strik- 
ing out the prayer for relief ; proceeding for discovery only ; and 
stating new facts as a foundation for farther discovery ; he might 
choose not to proceed farther in the cause, but to dismiss his bill. 
Can the Defendant then, who is an actor in the account after a De- 
cree, but not before, force the Plaintiff into the Master's Office ? 
The object of this application is to call for a Decree without permit- 
ting a replication, falsifying the facts, stated in the answer : in ef- 
fect setting down the cause upon bill and answer. 

Sir Samuel Romilly, in reply. — With regard to the inconvenience, 

last urged, the Defendant will consent, that the answer 
[* 142] * shall be considered as if a replication was filed ; and evQn 

without that no objection could arise ; as the answer to a 
bill for an account is no admission of the items of the account ; and 
could not be produced as evidence before the Master. The Plain- 
tiff, praying an account, and submitting to pay the balance, cannot 
at his pleasure retract ; and amend the bill by striking out that sub- 
mission, and the prayer for relief. The principle, upon which this 
application should prevail, is the same, that is admitted in the case 
of the agreement ; viz. that the Defendant admits, there is a subject 
of dispute between him and the Plaintiff; entitling either of them to 
come to the Court for relief; an action not affording an effectual 
remedy. The Defendant, coming in this way, avoids the necessity 
of a cross bill. The objection upon the possible amendments is 
answered by the direction, contained in every Decree for an account, 
giving liberty to examine each party upon interrogatories. Every 
item of the account being open by carrying in statements of facts 
before the Master, for what purpose could the bill be amended ? 
Upon principle there can be no distinction as to considering the De- 
fendant as an actor in the account before, or after, a Decree. The 
supposed inconveniences are a catalogue of the various engines of 
delay, to which the Plaintiff may have recourse. 

The Lord Chancellor [Eldon]. — 1 recollect the first applica- 
tion for this purpose under a bill for the specific performance of an 
agreement ; which was an experiment, suggested at a consultation 
between Sir James Mansfield and me. I thought, we ought not to 
succeed, and should not. Sir James Mansfield thought otherwise : 
and our application did succeed. I have not however altered 
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my opinion upon that subject (1); and, though I am bound 
by what has been the practice of the Court, I dare not ex- 
tend it. Frequently in these cases of account upon consid- 
ering, whether the injunction should be sustained, you' put it 
upon the party to say, whether he will go to an account. What 
passes upon that shows very clearly what the practice of the 
Court is. 

The motion was refused. 



" As to the practice of directing a reference to the master, when upon a bill 
brought for specific performance, the only question is, whether theplaintiff can 
make a good title ; see, ante, note 6 to Cooper v. Denne, 1 V. 5G5. The declara- 
tion ascribed to Iiord Eldon, in the report of the principal case, tliat he thought, 
orifirinally, no application of that kind ought ever to have succeeded ; and that he 
had not altered his opinion on that subject ; is not easily reconcilable with his 
lordship's observation, in the latter case of FuUagar v. Clarkj 18 Ves. 482, that 
ever since the practice had been established, it had appeared to him very bene- 
ficial ; tliat he had discovered no sort of mischief, and much good in it The 
words of the distinguished judge were, probably, mistaken in the principal case ; 
or something, which ought to have been given in connection with the words re- 
ported, has been omitted. His Lordship's dislike of the practice of compelling a 
specific performance, if the master reports that a good title can be made in no 
great length of time, though none such exists at the date of the reference, or of 
Uic report, is well known ; see the note to Cooper v. Denne, before referred to ; 
but even in such cases, all the court can do is to put the vendor under terms to 
make the title good speedily : Coffin v. Cooper, 14 Ves. 205. 



DAVIES V. CRACRAFT. 

[1807, July 4.] 

Receiver, not paying in a balance under aii Order, may be proceeded against 
personally bv commitment 

A previous Order, in the alternative, that by a certain day he shall pay, or stand 
committed, is necessary ; though he was under an Order for payment by a cer- 
tain day upon his appearance by Counsel, praying time. 

Mr. Hart moved, upon affidavit of personal service, that a re- 
ceiver, who had not paid into Court, pursuant to an Order, a balance 
reported to be in his hands, should stand committed. 

The Lord Chancellor [Eldon] said, a case occurred two or 
three years ago, in which a doubt was suggested, whether a Re- 
ceiver should be committed, or his recc^nizance be put in suit. 

Mr. Hart replied, that in that instance, upon consideration and 
search of precedents his Lordship held, that either course might be 
taken ; and Mr. Roupell, (Amiais Curia), who was Counsel on that 
application, confirmed that ; observing that Brandos Case and several 



(1) The Lord Chancellor afterwards approved this practice, where the Decree 
depends upon a simple fact : FuUagar v. Ckarkypost, vol. xviii. 4dL 
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Other instances were then produced ; which satisfied the Court, that 
the Receiver might be proceeded against personally. 
The Order was made accordingly (1). 

[*144] July 03. ^'Upon a similar motion by Mr. Hart in 

another case, the Receiver having appeared by Counsel, 
and prayed time ; and being ordered to pay the money by a certain 
day, the Register (2) took the objection, that the Order could not 
be for commitment in the first instance; but there must be a previ- 
ous Order in the alternative, that he shall pay by a certain day, or 
stand committed. 

The Lord Chancellor [Eldon] agreed to the practice, as stated 
by the Register ; and made the Order accordingly, that the Receiver 
should within a week after personal service of the Order pay, or stand 
committed. 

See the general order, with respect to receivers' balances, dated 23rd April, 
1796, and inserted in 15 Yes. 278. 



FENTON V. BROWNE. 
BROWNE t;. FENTON. 

[Rolls.— 1807, May 13; June 23.] 

Effect of an indefinite representation by a Vendor ; as that a leasehold estate 
was nearly equal to freehold, being renewable upon a small Fine ; putting the 
purchaser upon inquiry ; though, connected with certain circumstances, such 
representation may be fraudulent; and form a ground for rescinding the con-* 
tract (a). 

Vendor, resisting an application by the purchaser for payment into Court of the 
Deposit, in the hands of the Vendor's agent, charged with a loss by the agent's 
failure. 

Specific performance prayed both by original and Cross Bill, afler considerable 
delay upon the title : the Rents to be received, and interest paid, from the time 
stipulated. 

"^rHE Bill in the first of these causes prayed the specific perform- 
ance of an agreement by the Defendant Browne, to purchase a lease- 
hold estate, consisting of warehouses, a wharf, &c. from Timothy 

(1) On this ground the Lord Chancellor refused to appoint a Peer Receiver. 
The .attorney General v. Ge«, 2 Ves. & Bea. 208. 

(2) Mr. Crofts. 

(a) It is not every wilful misrepresentation even of a fact, which will avoid a 
contract upon the ground of fraud, if it be of such a nature, that the other party 
bad no right to place reliance on it, and it was his own folly to give credence to 
it ; for Courts of Equity, like Courts of Law, do not aid parties, who will not use 
their own sense and discretion upon matters of this sort 1 Story, Eq. Jur. § 199; 
2 Kent, Com. 484, 486, 487; Dam$ v. JM^dker, 5 Johns. 354; Hartt^ v. Yowngy 
Yelv. 21, and Metcalf 's note. 
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Topping ; to whom the PlaintifTs were executors. The sale, by pri- 
vate contract, took place on the 2l8t of May, 1802, and 
^^ according to the conditions of sale the Defendant paid [*145] 
10002., being a deposit of 201. pejcent upon the purchase- 
money, to the agent of the vendor ; and signed an agreement to 
complete the purchase within two months. An objection, taken by 
the purchaser, upon an act of bankruptcy, committed by the vendor, 
was disposed of by his death, after some delay and discussion : the 
vendor insisting, that he had been some time out of trade. 

The principal objection, taken by the Defendant Browne, was 
misrepresentation and concealment : viz. that the lease of the prem- 
ises, under Magdalen College, Oxford, was renewable on payment 
of a small fine : according to the answer represented by the agent 
as not exceeding 130/; : whereas the terms of renewal were at the 
discretion of the College ; and the fine insisted on by the College, 
of which they had given notice to the testator, was considerable. 
The Defendant however did not establish the fact of misrepresenta- 
tion : except as the particular described the estate to be of nearly 
equal value with* freehold ; being held by a College lease (Magdalen 
College, Oxford) for 33 years, from the 6th of August, 1791, at a 
ground rent of 3/. 7s., and renewable every ten years, upon pay- 
ment of a small fine : the evidence of the agent being, that upon 
being asked by the Defendant as to the amount of the fine, he re- 
peatedly said, he could not tell ; only stating from information the 
amount of the fine last paid ; and refusing expressly, though pressed 
by the Defendant Jto guarantee, that it should not exceed 150/. ; 
which sum he oflered to give towards it, if the vendor would pay 
the remainder. The fine, demanded by the College, was about 700/. 
The original suit was instituted in May, 1803. 

* After the Answer was put in, the Defendant applied [* 146] 
to the Court by Motion to have the deposit paid into 
Court ; which Motion was resisted by the Plaintifis ; upon which 
the Defendant filed his Bill against the Plaintifis and the agent ; 
praying a specific performance, with a deduction out of the pur- 
chase-money of the difference between 150/., the fine, alleged to be 
payable, and the fine, that should be actually required ; and that 
the Plaintiff* in the cross suit may be declared entitled to the rents 
from the time, when the agreement ought to have been executed ; 
offering to pay interest upon the residue of the purchase-money. 
In that cause the Plaintiff* obtained an Order for bringing the de- 
posit into Court : which Order however proved abortive : the agent 
absconding, and becoming bankrupt. 

Mr. Richardjt, Mr. Leach, and Mr. W. Agar, for the Plaintiflfs in 
the first cause. — ^The nature of this tenure is well known ; that the 
amount of the fine is in the discretion of the College ; that it is im- 
possible to say, what will be the fine next year : the College being 
under no binding engagement ; that therefore this interest is not 
taken with a covenant for renewal : but there is only a sort of ten- 
ant right, depending upon this ; that it is for the benefit of the body 
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to renew. The representation, that such a lease is renewable, 
amounts to no more than that probably it will be renewed, not cer- 
tainly. This representation, that the estate is of nearly equal value 
to freehold, being a College lease /enewable on payment of a small 
fine, cannot be considered as a warranty. In the nature of the thing 
there can be no misrepresentation : as it is well known, 
[* 147] that the amount of the fine is in *the discretion of the 
lessor : the lessee therefore cannot be supposed to repre- 
sent any particular fine. 

Upon tlie question, who must bear the loss of the deposit, in the 
case of a dispute, arising after a sale by auction, an action for the 
deposit is always brought against the auctioneer ; who, as the agent 
of both parties, files a bill of interpleader. He cannot, though ap- 
pointed by the vendor, be considered as agent to him alone : the 
bidder by the act of bidding adopting him as his agent. The pur- 
chaser therefore cannot discharge himself by payment of any part 
of the money to the agent ; who is a mere stake-holder. 

As to the rents and profits, consider the situation of the parties at 
the death of the testator : the title approved, with the exception of 
his right to assign ; upon a doubt, whether he had not committed 
an act of bankruptcy, and was liable to the Bankrupt Laws. Upon 
his death all difficulty as to performing the contract ceased. The 
rents and profits are to be given from the completion of the con- 
tract: but the purchaser was the cause of the delay; and might 
have had considerable advantage from the use of his money. If the 
Decree is made against him for a specific performance, he cannot at 
the expense of the Plaintiffs be put in the same situation, as if the 
contract had been performed at the time. 

Sir Samuel RomiUy, Mr. Fonblanque, and Mr. Owen, for the De- 
fendant. — A decree for specific performance must be made: the 
question is, upon what terms that relief should be given. The De- 
fendant was misled by an express representation, that this 
[* 148] estate was held by a College * lease, renewable every ten 
years upon payment of a. small fine. First, this lease 
strictly is not renewable: the lessors not being bound to renew. 
Next, the objection, arising from this representation, compared with 
the actual amount of the fine required, about 700/., is thus an- 
swered : the agent, aware, that the purchaser interpreted that rep- 
resentation at about 150/., keeping back the facts, permits him to 
engage in the dark. This was a most improper concealment from 
the purchaser; who noticed the uncertainty of the terms; and 
pressed for information as to the actual amount of the fine. The 
Plaintiffs therefore have thus prevented the completion of the con- 
tract by payment of the remainder of the money ; which the De>- 
fendant has always been ready to pay on having a good title. The' 
only mode of doing justice between these parties is by holding the 
Plaintiffs to that representation ; giving the Defendant under the re- 
lief, prayed by his cross Bill, the difference between the fine, last 
paid, 139/., and the fine, to be paid upon renewal. 
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The Defendant therefore, not being chargeable with laches, ought 
not to be prejudiced by that of the Plaintiffs ; and is therefore enti- 
tled to an account of the rents and profits, from the time, at which 
the contract ought to have been completed : the time, at which the 
Defendant would have had possession of the estate, if not prevented 
by the Plaintiffs' laches : a leasehold estate, wearing out in the in- 
terval ; in which respect this resembles a late case, Twigg v. JPt- 
Jield (I) a purchase of an annuity ; and upon an application for 
payment of the purchase-money into Court it was supposed, there 
should be no variation from the usual rule ; and therefore, 
that the annuity should be received by * the purchaser [* 149] 
only from the quarter day previous to the payment of the 
purchase-money : but the Lord Chancellor held, that in such a case 
the purchaser was entitled to receive all the past payments of the an- 
nuity ; paying interest from the time, when the agreement ought to 
have been carried into execution. 

The Master of the Rolls [Sir William Grant]. — I wish to 
consider a little the first point : what effect is to be given to such a 
representation ; and 2dly, in what mode effect is to be given to it ; 
to find out, what is the small fine, which that representation purport- 
ed to be payable, as compared with the fine, which turns out to be 
actually payable. 

June 23d. The Master of the Rolls [Sir William Grant]. — 
The representation as to the small fine is indefinite. So is the repre- 
sentation, that the estate is nearly equal to freehold. All these rep- 
resentations ought to put the party upon inquiry. Connected with 
certain circumstances such representations may however be fraudu- 
lent. In this case the knowledge of Topping, that a larger fine 
would be required, is established : also his knowledge that the pur- 
chaser entertained a differept idea of the fine. These are grounds 
for rescinding the contract ; if made out. This purchaser wished to 
ascertain the fine ; and offered 150/. : which the agent refused. I 
cannot put the purchaser in the situation, in which he would have 
been, if the 150/. had been accepted. That circumstance ought to 
have put him upon inquiry. In the first place therefore this purchaser 
does not bring himself within any rule to avoid the contract. 
In the next place, if he had, he could only *have rescind- [* 150] 
ed the contract, I think, there is no sufficient ground 
for resisting the performance of the contract. 

But this does not decide the question, upon whom the loss of the 
deposit shall fall. This is not strictly a sale by auction. Upon a 
sale by auction the vendor determines, who is to receive the deposit. 
The auctioneer is not a stake-holder of the purchaser : at least not 
of his choice. If he were a stake-holder for both parties, either 
would have a right to propose to cliange the stake-holder ; and the 
party refusing takes upon himself the risk (2). The motion in Court 

(1) .Me, vol. xiiL 517. 

(2) 1 Madd. G20. 
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has at least as much weight as a private proposition. This proposi- 
tion was resisted ; upon the ground, that the deposit was secure in 
the hands of the agent. The refusal to concur in that proposition 
throws the risk of his credit on the party refusing. Under these cir- 
cumstances, without entering into the general question, it would be 
too hard to throw that loss upon this purchaser. The representatives 
of the vendor are therefore to be charged with the deposit of 1000/. 
as a payment to them. 

As to the rents, delay is a ground for discharging the contract : 
but this vendor insists upon the performance. If the contract is to 
be performed, it must be performed according to the terms ; and the 
purchaser therefore is to have the rents from the time stipulated by 
the contract. 

As to the costs, the conduct of the vendor in making the represen- 
tation gave the purchaser a probable cause of suit. I shall not give 
costs on either side. 

1. See, ante, note 2 to Drew v. Hanson, 6 V. G75, that the maxim, caveai emptor, 
applies when a purchaser receives an indefinite representation, which ought to put 
him on farther inquiry. 

2. Where the vendor has the sole nomination of the agent who is to receive a 
d3posit upon a purchase-contract (which is the case when a sale is made by 
auction), he must, of course, nm the risk of his own agent's responsibility ; An- . 
nesley v. Muggeridge, 1 Mad. 596 : the vendor, however, cannot take the deposit 
into his own hands ; for, should the purchase go off, the vendee may recover the 
deposit from the auctioneer with' interest: Maberley \, Robins, 5 Taunt 626;, 
Smiih v. Uoyd, 1 Mad. 620 ; Levv v. lAndo, 3 Men v. 84 ; but the auctioneer's just 
charges may be deduced : Annestey v. Muggeridge, vbi supra ; and see MUcheU v. 
Haifne, 2 Sim. & Stu. 63. 
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f»l5Il ANDERSON v. PALMER. 

[1807, July 4.] 

Objection to a Motion, upon the right to Costs of previous notices abandoned, 
cannot be made until the fourth. 

Mr. Martin, fpr the Defendant, moved to dismiss the Bill for want 
of prosecution. 

Mr. Hart, for the Plaintiff, objected, that two notices of motion for 
the same purpose having been abandoned, the Plaintiff was entitled 
to the costs upon these notices, before this Motion could be made. 

The Lord Chancellor [Eldon] (having consulted the Regis- 
ter (1) ) said, he understood the practice to be, that a party is enti- 
tled to give three notices of motion ; and the objection cannot be 
taken until the fourth (2). 

A GENERAL Order (dated 5th Aug. 1818), altering the practice, with reference 
to costs, in cases in which notices of motion given are abandoned, is inserted in 1 

(1) Mr. Crofts. 

(2) Shdly V. Shelly, ante, vol. viii. 316 ; see, in the note, this practice corrected. 
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SwaoBt 128, and in 3 Mad. 318 ; and as to the course to be pursued under such 
general order, see ffUhey v. Haighj 3 Mad. 437 ; BtUchamher v. Gianij 3 Mad. 
550. 



WHITE V. WILSON. 

[1807, July 6.] 

General Rule not to open biddings, after contirmation of the Report, upon neg- 
ligence, suiprise, the circumstances of the estate, &c. ; without something 
unconscientious on the part of the purchaser. 

No rule, fixing the advance on opening biddings at 10/. per cent More, or less, 
will be required according to circumstances (a). 

Mr. Bell moved to open bidding upon an advance of 5007. upon 
10,000/. The Report had been confirmed. 

Mr. Fonblanque, for the Cestuis que trust under the devise in trust 
to sell, consented to the Motion ; observing, as to the amount of the 
advance, that 102. per cent, can be required only upon a small sum ; 
but is too much upon a large purchase. 

* Mr. Trotver, for the purchaser, taking notice, that this [* 152] 
estate was perfectly solvent, said, he stood upon the estab- 
lished rule of practice, that this purchaser, a mere stranger, having 
obtained an Order, confirming the Report, cannot be deprived of the 
benefit of his purchase. 

The Lord Chancellor [Eldon]. — My opinion has always been, 
that 107. per cent, will not do as a rule (1). In some cases I should 
take that advance : in some I shall be satisfied with less ; and in 
others I shall require more. As to the solvency or insolvency of the 
estate, in a case of this kind the Court cannot look at that. There 
must be some general rule ; to be established, not upon the circum- 
stance, that it occasionally happens, that estates do not sell as well as 
they should, but upon a principle, calculated in general cases to pro- 
duce the most, that can reasonably be obtained for the estate. If the 
general rule presses hard in a particular instance, the benefit, arising 
from the general rule, compensates for the hardship of the particular 
case. 

Before I left this Court, I considered very anxiously this case. An 
estate having been sold in the Master's Office, in a conversation be- 
tween two solicitors, whose respective clients proposed to open the 
biddings, one saying, that he should move on the next Thursday, the 
other observed, that as he should have an opportunity of going be- 
fore the Master under the Order, that would be obtained upon that 
motion, it would be unnecessary for him to make a motion. After- 

(a) As to the practice in openincr biddings in England, and in the United States, 
see, anUf note (a) Anonymous^ 1 v. 453 ; note (a) Chetham v. Grugton, 5 V. 86. 
(1) Andrtwi v. Emenorij anie, vol. vii. 420. 
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wards the former having changed his mind, and no application being 
made, the Report was confirmed ; and then the other ap- 
[* 153] plied *to open the biddings under these special circum- 
stances ; alleging, that he was misled. My opinion, found- 
ed upon what I had repeatedly heard stated by Lord Thurlow, who 
formed this rule upon the great case (I) in Lord Gower's family, 
was, that after confirmation of the Report, unless there is some mis- 
conduct upon the part of the individual, who has the benefit of that 
confirmation, the Court will not open biddings upon* negligence, sur- 
prise, or circumstances of that kind ; and that it is much better for 
the suitors, that it should be distinctly understood, that a Report con- 
firmed cannot be shaken, unless upon such circumstances as were 
contained in that case : the party, who confirmed the Report being 
the steward of the family, and knowing more as to the circumstances 
of the estate than he communicated. That was a case of surprise, 
generated by his own conduct ; which Lord Thurlow thought gave a 
right to open the biddings in that instance. But, if the purchaser's 
conduct is fair, there never would be an end of opening biddings 
after confirmation of the Report. 

Upon this application it is enough to say, you do not come in 
time ; and the purchaser is entitled to the benefit of his confirmation 
of the Report. Lamenting the loss of the individuals in this in- 
stance, and that, which I have noticed, my decided opinion is, that 
I could not do a thing more mischievous to the suitors than relax 
farther the binding nature of contracts in the Master's Office: half 
the estates, that are sold in this Court, being thrown away 
[* 154] upon the speculation * that there will be an opportunity of 
purchasing afterwards by opening biddings. This motion 
must therefore be refused. 

Sek, anUf the note to the Anonymous cast^ 1 V. 453. 



YEA V. FRERE. 

[1807, July fi, 13.] 

Solicitor allowed Costs of Taxation, the redqction of his Bill being less than a 
sixth, charged witli Costs of proceedings before the Master, creating useless 
expense. 

In this cause a Motion was made by a Solicitor, that the sum of 
203/. 55. Sd, the balance remaining due to him upon his bill of 
costs, after deducting payments made on account, may be ordered to 
be paid to him : the proportion in which the bill was reduced being 

(1) GovDcr V. Gowtr^ cited in Waison v. Birch, ante, vol. ii. 51. As to the latter 
case, see Morice v. Tfu Bishop qfDttrham, xL 57; and the note, ii. 55. 
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considerably less than a sixth part of the bill delivered, ^amounting 
to 577/. 144. 6d. ; which was taxed at 545/. 12«. 

A petition was presented by other parties ; stating various pro- 
ceedings, which it was necessary to take, before they could get the 
Solicitor to deliver his bill and put in his examination ; the costs of 
which proceedings the petitioners claimed. They also prayed a ref- 
erence to the Master to review his Report as to two sums of 76/. 
and 128/., paid by the Solicitor on account of the petitioners in an 
action brought against them : which were allowed by the Master in 
the taxation of the Bill : the petitioners contending, that those sums 
were, not properly costs, but matter of account ; and, if they were 
disallowed in the taxation, the reduction of the bill would considera- 
bly exceed a sixth part ; praying accordingly that those sums may 
be disallowed ; and that the Solicitor may be ordered to pay the 
costs. 

* Sir Samuel RomiUy and Mr. HaU, for the Motion.— [* 155] 
Mr. Hart, in support of the Petition. 

The Lord Chancellor [Eldon]. — ^Taking all these proceedings 
in the Master's office to be the effect of negligence merely upon the 
part of this Solicitor, this case forms a point extremely important for 
the consideration of the Court ; whether in the taxation of the Bill 
every step can be taken, that has a necessary tendency to create 
enormous expense to the suitor ; against which he ought to be pro- 
tected by the solicitor. Before I decide this, I wish to speak to some 
of the Judges. Probably this Solicitor may be entitled to the costs 
of taxing the Bill, if reasonable ; and yet the Court may find the way 
to make him pay the other costs, or some part of them at least. 

July iSth, The Lord Chancellor said, the Solicitor might have 
the costs of the taxation : the reduction of his Bill being so small ; 
but several of the proceedings, without giving them the character of 
vexatious, had created such useless expense, that the Court would 
make him pay part of those costs, nbt all of them (1). 

Osf a reference to the master to tax a solicitor's bill of costs, the court has, by 
virtue of the 23d section of the statute of 2 Geo. 11. c. 23 a discretion to charge 
the solicitor with the costs of the reference, even if the taxed bill shall not be less 
by one sixth than the bill delivered : where the bill is reduced a sixth part, the 
statute is imperative that the costs of taxation must be borne by the solicitor : 
Higgtns v. froolcoty 5 Bam. & Cress. 761. There must be some mistake in the 
report of Yta v. Feo, 2 Anstr. 494, which ascribes to the court a discretion only 
in the very case in which none is given by the statute, and on a subsequent mo- 
tion in same last-cited cause (2 Anstr. 589), as it appeared the solicitor had been 
guilty of great delay in giving in his bills, retaining at the same time a balance 
which was in his hands, the court refused him the costs of taxation, though less 
than one sixth was taken off. Although a very small proportion only of a oill, as 

S'ven in to the master, should be taken off, yet, if the bill, as first delivered to 
e client, contained an item of such a nature that the attorney thous^ht it prudent 
to onlit it in the account finally brought in ; without imputing fraud to the attor- 
ney, the delivery of such a different bill will be held to have^ustified suspicion in 
the mind of the client, whose application for a taxation, under such circumstances, 
will not be punished with costs : Wehb v. Stontf 1 Anstr. 260. 

(1) See Yta v. Yea, 2 Anstr. 494. 

VOL. XIT. 7 
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BROWNE V. WARNER. 

[1807, July 23.] 

Papcr, entitled, '< Memorandum of an agreement," between A. and B. and signed 
by them ; expressing, that in consideration of 40^ A ** doth agree to let," and 
B. ^doth agree to take a messuage," &c. at 40Z. per annum rent; ''and it is 
farther agreed,** that A. "shall not raise the rent nor turn out" B. so long as 
the rent is duly paid quarterly, and he does not sell any article injurious to A. 
in his business. Though the terms do not exclude the construction of actual 
demise, yet, the import of the whole looking to some future instrument, and a 
more permanent interest than from year to year, a Demurrer to a Bill for spe- 
cific performance against A., who had succeeded in an Ejectment, was over- 
ruled (a). 

Lease for life must be by deed (6), [p. 158.] 

The Bill prayed the specific performance of an agreement 
in writing to grant a lease to the Plaintiff of a house in the city 
of London, expressed in the following terms, and signed by both 
parties : — 

" Memorandum of an agreement made the 6th of March 1801 
between W. Warner and J. Browne. W. Warner in consideration 
of 402. doth agree to let and J. Browne doth agree to take a mes- 
suage" (describing the premises) "at 40Z. per annum clear rent: " 
to be paid quarterly, &c. : " And it is farther agreed, that W. War- 
ner shall not raise the rent nor turn out J. Browne so long as the 
rent is duly paid quarterly and he does not expose to sale or sell any 
article that may be injurious to W. Warner in his business ; and it 
is farther agreed that in case of removal J. Browne shall be at liberty 
to receive the aforesaid sum of 402. of the next tenant W. Warner 
shall accept." 

To this Bill a Demurrer was put in. 

Mr. Hart and Mr. Wear, in support of the Demurrer. — The paper, 

(a) The cases sufficiently establish the rule of construction to be, that though 
an agreement may, in one part of it, purport to be a lease, yet if from the whole 
instrument, taken and compared togetner, it clearly appears to have been intended 
to be a mere executory a^ement for a future lease, the intention shall prevail. 
Where agreements have been adjudged not to operate by passing an interest, but 
to rest in contract, there has been, usually, either an express agreement for a 
future lease, or, construing the agreement to be a lease in prastnti^ would work 
a forfeiture, or the terms have not been fully settled, and something farther was 
to be done. 4 Kent, Com. (5th ed.) 104, 105; PwiU v. BenOey, 12 East, 168 ; 
Jackson v. Myer8f 3 Johns. 338 ; Jackson v. Clarkj ib. 424 : Tliomton v. Payne, 
5 Johns. 77 ; Jackson v. Kisselbrack, 10 Johns. 336 ; Jackson v. Dekuroixj 2 Wend. 
433. In Chipman v. Bluck, 1 Arnold, 27, it was held, that the intention of the 
parties, as to whether a lease, or only an agreement for a lease, may be gathered, 
not only from the instrument, but from the concurrent or subsequent acts of the 
parties. 

When an instrument amounts to an immediate demise, or only to an agreement 
to let infuturo. Chitty, Contr. (5th Am. ed.) 313-318; 1 Milliard's Abr. 130- 
133 ; Rawson v. Eicke, 7 Ad. & E. 451 ; & C. 2 N. & P. 423 ; Pearce v. Cheslyn, 
5 Nev. & M. 652: ffarman v. FaithftU, 5 B..& Ad. 1042; 5. C. 3 Nev. & firfan. 
137 ; PooU V. BentUy, 12 East, 168 ; fTfighi v. Trezemnty 3 C. & P. 441 ; S. C. 
Moo. & M. 231. 

(h) As to estates for life, by the act of parties, se« 4 Kent, Com. (5th ed.) 24-26. 
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upon which this suit is instituted, imports an agreement to let ; not 
specifying any term of duration. That, the most material term, must 
be supplied. It is therefore clear upon the face of the in- 
strument, * that there is no agreement, which this Court [* 157] 
can execute. The question between these parties has been 
decided at Law ; the Court of King's Bench holding, that, as the 
interest under this paper could not amount to a freehold, it could 
only be a tenancy from year to year ; and therefore an ejectment by 
the landlord upon the usual notice prevailed (I). 

Sir Samuel Romitty and Mr. Feamky, for the Plaintiff. — Though 
this paper contains words of positive demise, yet if other parts of it 
require another instrument to be executed, it can operate only as an 
agreement. The effect is, that the tenant shall have these premises 
not absolutely as long as he lives, but as long as he shall be desirous 
of keeping possession. The object professed cannot possibly be pro- 
vided for without a future deed. The first words, expressing, that 
the one party agrees to let, and tlie other agrees to take, are ambigu- 
ous ; and have been held, if there is nothing else, to import present 
demise : but, if there is any thing else, looking to a future instru- 
ment, those words are held executory ; and consequently no demise 
at law. The construction must be upon the nature of the interest ; 
which may possibly last during the life of the tenant ; showing, with 
the circumstance, that the consideration is to be repaid to the tenant 
by the succeeding tenant, that those ambiguous words could not be 
intended in the present sense, as understood by the Defendant; that 
this contract cannot be carried into execution without a farther in- 
strument : and that it can be effectual only as an agreement, to be 
carried into execution by a Court of Equity. 

*Mr. Hart, in reply. — Nothing is left to future arrange- [* 168) 
ment. No demise could execute the intention more spe- 
cifically than the words of this paper. The Court will imply the 
term of duration, which is omitted, to be either at will, or from year 
to year. The stipulations, that the landlord shall not turn him out, 
nor raise the rent, and as to the return of the 402., require nothing 
farther ; forming the whole extent of the engagement, of which the 
tenant is to avail himself at law ; and, if he is there told, that this is 
repugnant and void, there is no equity. If this could be considered 
executory, it is so vague and indefinite that the term cannot be sup- 
plied. 

The Lord Chancellor [Eldon]. — If this paper, which is styled a 
memorandum of agreement, is an actual lease, the question is decid- 
ed at law ; and the decision at law is clearly right. As importing a 
letting and a taking, it could not be valid as an estate for life ; not 
being by deed : if it is only from year to year, an ejectment might 
be maintained. As to the equitable construction, if it is not a lease, 
but an agreement, of which a memorandum is made in writing, the 
question will be, whether it is so clear, that this Court cannot exe- 

(1) Doe on the Demue of Wander v. BrowiUy 8 East, 155. 



158 BROWNE V. WARNER. [1807. 

cute that agreenient, that a demurrer ought to be allowed ; in effect 
declaring, in this stage of the cause, that such an agreement cannot 
be performed. The question therefore is, which this is, a lease, or 
an agreement to let, which this Court will specifically execute ; and 
upon the latter construction, whether there, is enough in the body of 

it to show, what are the terms. 
[* 159] * First, without laying stress upon the title, " Memoran- 
dum of an Agreement," an expression, to which some, 
perhaps not much, consideration is due, it proceeds to state, that 
" W. Warner, in consideration of 40/. doth agree to let, and J. 
Browne doth agree to take, &c." That phrase will not exclude 
the idea of an actual demise in some cases ; but, if the whole im- 
ports rather an intention to do a future act than a thing, that is 
done, those words may be construed as not amounting to actually 
letting and taking. If the opinion of the Court of King's Bench 
was, that the subsequent words meant, that the tenant was to have 
the option of remaining for life, and the former words may mean 
either actually letting and taking, or a contract for actually letting 
and taking, it is fair to consider it as an agreement rather than an 
actual lease ; as the latter construction would defeat the intention 
of the parties ; which upon the former construction may be carried 
into effect by a future instrument. 

Another circumstance is material : it is reasonably clear,- that these 
premises were taken for the purpose of carrying on a business ; and 
there is a stipulation, that it shall be so carried on as not to be in- 
jurious to the lessor. The probable object was, that an interest 
should be granted not quite so thin and unsubstantial as a tenancy 
from year to year. But under any construction of this paper, cause 
for removal might arise : an event, provided for by the clause, that 
in case of removal, the out-going tenant shall receive the sum of 40/. 
from the succeeding tenant : the effect being, that the tebant during 
the first year would pay 80/. in the whole : 40Z. as considera- 
tion ; and 40/. as rent. How is the out-going tenant to get that 
payment of 40/. without a stipulation by Warner with the 
[* 160] * succeeding tenant, that he shall pay that sum? The 
conclusion from this last cause is, that there is an imper- 
fection in this instrument ; and that the intention of these parties 
looked to some future instrument, that should more clearly state, 
how the enjoyment and benefit, designed for each of them, was to 
be secured. Whether this will finally be made out at the hearing 
of the cause is another consideration : but the case is not so cleiar, 
that the demurrer ought to be allowed. 

The Demurrer over-ruled (1). 

1. That if a party who has contracted to sell an interest which at the time he 
has not, should afterwards acquire it, he ought to perform his contract, see, ante, 
note 1 to Taylor v. SttbheH, 2 V. 437. 

And as to decreeing a specific performance, with compensation for deficiencies, 

(1) Pott, 409; injunction contiDned upon the Answer. 
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see notefl 5, 6, to Cooper v. Denne, 1 V. 562. With reference, also, to the cases 
in which relief may be given against the consequences of a deviation from the 
letter of a covenant, where full compensation can be made, see note 2 to Eaton v. 
Lyon, 3 V. 090. 

2. Where there has been a demise by deed, parol evidence is inadmissible to 
explain the words used in that deed, and to assign to those words another, other 
than their legal meaning: Doe v. Leti, 11 East, 314 ; Doe v. Benton, 4 Bam. & 
Aid. 590. But a mere written agreement, not under seal, is not, in the technical 
sense of the word, a deed ; therefore, to explain the meaning of such a writing, 
parol evidence may be admissible : the v. Hopkinaon, 3 Dowj. & Ryl. 509. And 
evidence of the usa^e of the neighborhood is admissible to explain a written con- 
tract respecting lands, if the terms of the contract do not exclude all reference to 
such usage: Brown v, BurHmhaw, 7 Dowl. & Ryl. 610; Webb v. Plummer, 2 
Bam. &, Aid. 750; Senior v. Armxtage, Holt^s N. P. C, 199. 



CRAYTHORNE v. SWINBURNE. 
[1807, July 11, 16, 17, 23.] 

No contribution in favor of one Surety against another : his en^^ement, accord- 
ing to the bond, and parol evidence, which was held admissible, being, not as 
co-surety, but, without the privity of the other, as a distinct collateral security, 
limited to default of payment by the Principal and the other Surety (a). 

Right to contribution, as between consureties; whether by the same or several in- 
straments, whether privity, or not, and whatever their number: depending 
rather upon a principle of Equity than Contract, except as upon the implied 
knowledge of that principle (6), fp. 164.] 

Modem jurisdiction of the Courts of Law attended with difficulty, where the Sure- 
ties are numerous ; especially since the decision, that separate Actions may be 
brought against different Sureties for their respective proportions, [p. 164.] 

Right of contribution among co-sureties limited by the extent of their respective 
contracts ; as, where they are for different sums, [p. 165.] 

Evidence admitted to show, who is Principal, and who Surety, [p. 170.] 

Hamerslet and Co. bankers, being creditors of Henry Swin- 
burne, and calling in their money, an application was made by Sir 
John Swinburne, the nephew of Henry Swinburne, to the Newcas- 

(a) Although the general rule is, that there shall be a contribution between 
sureties by the rule of equality, that may be modified by express contract between 
them; and in such a case, Courts of Equity will be governed by the terms of such 
contract, in giving or refusing contribution. 1 Story, Eq. Jur. § 498 ; Pendebury 
v. Walker, 4 Y. & C. 424 ; Moore v. hley, 2 Dev. & Bat 372. If different sure- 
ties should be bound by different instraments for equal portions of the debt of Uie 
same principal, and it clearly appeared, that the suretyship of each was a separate 
transaction, there would be no right of contribution of one against the other. lb. ; 
Coope V. Thoynam, 1 Turn. & R. 426; Burrows v. M^fVhan^ 1 Desaus. 409; 
J^orJUei V. BriUain, Dev. £q. 334 ; Moore v. Moore, 4 Hawk. 358. 

But the surety can acquire no rights that the creditor had not; and cannot, 
therefore, compel a contribution by Uie representatives of his deceased co-surety 
against whom the creditor had no remedy. Waters v. Riley, 2 Har. & G. 305. 

As to the effect of the creditor's discharge of one debtor on a joint and several 
note, see, ante, note (a) Ex parte Giffbrd, 6 V. 805. As to the acts of a creditor 
which will discharge a surety, ante, note (a) Rees v. Berrington, 2 V. 540 ; Mr. 
Perkins's notes (a) and (6) to Msbet v. SmUh, 2 Bro. C. C. 58£ 

(h) The claim has its foundation in the clearest principles of natural justice ; 
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tie Bank ; who advanced the money upon the security of two bonds : 
one the joint and several bond of Henry Swinburne as principal, 
and Craythorne as surety, for 1200Z: the other by Sir John Swin- 
burne, reciting the former bond, and the advance of the money to 
Henry Swinburne and Craythorne, at the request of Sir John Swin- 
burne, with condition to be void on payment by Henry Swinburne 
and Craythorne, or either of them. The 1200/. advanced was ap- 
plied accordingly in discharge of the debt to Hamersley and Co. 
Afterwards Henry Swinburne died abroad, insolvent; and Cray- 
thorne, having paid the whole sum, filed the bill ; praying contribu- 
tion by Sir John Swinburne ; who insisted that he was not a co- 
surety with the Plaintiff, but merely a collateral security to the 
Bank in default of payment by Henry Swinburne and 
[* 161] * Craythorne; and offering evidence of his conversa- 
tion with one of the partners in the Bank ; stating their 
objection to the security of Henry Swinburne and Craythorne; 
and requiring, as the condition of the advance, a bond from Sir 
John Swinburne to pay the money, in case they should not pay it. 

Sir Samuel Romilly and Mr. Wear, for the Plaintiff. — This is a 
plain case for compelling contribution by this Defendant, as a co- 
surety with the Plaintiff. The Court looks to the real transaction : 
therefore, whether they are sureties by one or by several instruments, 
is immaterial : the liability depending upon, not the form, but the es- 
sence, of tlie contract. In the case of Deering v. The Earl of Win- 
Chelsea (1) three joint and several bonds were given by Thomas 
Deering and each surety separately, that Thomas Deering should 
duly account to the Crown ; and it was held, that the circumstance, 
that the bonds were distinct, could not make a difference. The evi- 
dence in this cause proves, that the whole of this sum of 1200/. was 
'advanced to Henry Swinburne ; and the Plaintiff had no part of it, 
being merely a co-surety, as well as Sir John Swinburne ;' whose 
bon4 recites, that the advance of the Bank for his uncle's benefit 
was at the special instance and request of Sir John Swinburne. 

Mr. Richards and Mr. Belly for the Defendants, relied upon the 
circumstances, as distinguishing this case from that in the Court of 
Exchequer ; observing, that previously to that decision the point was 
a subject of much doubt ; and upon that authority it would not have 

been prudent to abstain from parol evidence. 
[* 162] * Sir Samiiel Romilly y in reply. — That case stands upon 
a firm foundation. The whole doctrine of principal and 
surety, with all its consequences, of contribution, &c. rests upon the 
established principles of a Court of Equity ; not upon contract ; ex- 
cept as it may be so represented upon the implied knowledge of those 

for as all are equally bound, and are equally relieved, it seems but just, that in 
such a case all should contribute in proportion, towards a benefit obtained by all, 
upon the maxim. Qui senUt commodum, seniire debet et onus. 1 Story, £q. Jiir. 
§ 493, 495 ; Cuyler v. Enswortk, 6 Paige, 32 ; Eddy v. Trover, ib. 521 ; MxUhdl 
V. Sprout, 5 J. i. Marsh. 270. 
(1) In the Court of Exchequer, 1767; 2 Bos. & Pul. 270. 

VOL. XIV. 7* 
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principles. There is no express contract for contribution : the bonds 
generally, if not universally, being joint and several ; creating several 
obligations by each. The contribution results from the maxim, that 
equality is equity ; proceeding where the instruments are several, 
very much upon this : that a surety will be entitled to every remedy, 
which the creditor has against the principal debtor ; to enforce every 
security and all means of payment ; to stand in the place of the 
creditor ; not only through the medium of contract, but even by 
means of securities, entered into without the knowledge of the surety ; 
having a right to have those securities transferred to him ; though 
there was no stipulation for that ; and to avail himself of all those 
securities against the debtor (a). This right of a surety also stands, 
not upon contract, but upon U principle of natural justice : the same 
principle, upon which one surety is entitled to contribution from 
another. The creditor may resort to either for the whole, or to each 
for his proportion ; and, as he has that right, if he from partiality to 
one surety will not enforce it, the Court gives the same right to the 
other surety, and enables him to enforce it. Natural justice requires, 
that the surety, having become security with others, shall not have 
the whole thrown upon him by the choice of the creditor not to resort 
to remedies in his power ; the effect of which would be an equal 
contribution. That being the principle, for enforcing con- 
tribution, established by authority in the case of * I>eer- [*163] 
ing V. The Earl of Winchebea, there can be no difference, 
whether they become sureties by one or by different instruments : 
or whether a surety knew at the tune, that he was co-surety with 
others : distinctions, which must determine the extent of liability ; if 
it ^rose from contract. 

The question then is, whether this case contains another distinct 
tion ; that this Defendant's engagement was to be surety for the 
Plaintiff, the other surety, not for the principal debt ; that the De- 
fendant was a surety only in default of payment by the Plaintiff; 
whether that appears upon the face' of the instrument, or can be es- 
tablished by evidence ; and whether parol evidence can be received. 
There was certainly an omission in not making this bond void upon 
the payment of the debt. It would still be absolute at law ; though 
the money might have been paid by Sir John Swinburne : but there 
can be no doubt, that is an omission ; and the intention was, that 
the bond should be void by the payment at any day by him as well 
as by the other two. Though the bonds treat them all as princi- 
pals, the fact is admitted, that Henry Swinburne was the only prin- 
cipal, and the other two were sureties ; and then upon established 
principles one surety has a right to call upon the other to contribute 
equally with himself; or to compel the creditor; the instant the day 

(ff) The doctrine of the Court as to the right of sabstitation is said by Lord 
Broagham to have been ** luminously expounded in the argument of Sir Samuel 
Romilly, in CrayUtomt v. Swinburne ; and Lord EHdon in giving judgment in 
that case sanctioned the exposition by his full approval." See Hodgson v. Shaw, 
3 Mylne & K. ]9#. 
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was past, and the bonds were absolute, to enforce both bonds against 
both, not one only. The evidence, produced to prove, that this 
Defendant was a surety only in default of payment by the Plaintiff, 
cannot be received. It consists only of declarations, to which the 
Plaintiff was no party ; and made in his absence. Upon the 
whole this case has no distinction from the common case of co- 
sureties. 

[• 164] July nth. * The Lord Chancellor [Eldon].— Be- 
fore the final decision of this case I wish to have the Reg- 
ister's Book examined to see, what was done in a case, that occur- 
red in Trinity Term, 1706, Cooke v. (I). 

Upon the relation of principal and surety some things are very 
clear. It has been long settled, that, if there are co-sureties by the 
same instrument, and the creditor calls upon either of them to pay 
the principal debt, or any part of it, that surety has a right in this 
Court, either upon a principle of equity, or upon contract, to call 
upon his co-surety for contribution ; and I think, that right is prop- 
erly enough stated as depending rather upon a principle of equity 
than upon contract : unless in this sense ; that, the principle of 
equity being in its operation established, a contract may be inferred 
upon the implied knowledge of that principle by all persons, and it 
must be upon such a ground, of implied assumpsit, that in modern 
times Courts of Law have assumed a jurisdiction upon this subject : 
a jurisdiction convenient enough in a case simple and uncompli- 
cated ; but attended with great difficulty, where the sureties are 
numerous ; especially since it has been held (2), that separate ac- 
tions nnay be brought against the different sureties for their respective 
quotas and proportions. It is easy to foresee the multiplicity of 

suits to which that leads. 
[^ 165] * But, whether this depends upon a principle of Equity, 
or is founded in contract, it is clear, a person may by con- 
tract take himself out of the reach of the principle, or the implied 
contract. In the case of Deering v. The Earl of fVtnchebea, which, 
I recollect, was argued with great perseverance, persons, not united 
in the same instrument, were made to contribute ; and it was decided, 
that there is no distinction, whether they are bound in the same ob- 
ligation, or by several instruments. That case also established, that, 
though one person becomes a surety without the knowledge of 
another surety, that circumstance introduces no distinction. If the 
relation of surety for the debtor is formed, and the fact is not, that 
the party becomes surety for both the principal debtor and another 
surety, not for the principal alone, it is decided, that, whether they 
are bound by several instruments, or not, whether the fact is or is not 
known,* whether the number is more or less, the principle of Equity 
operates in both cases ; upon the maxim, that equality is Equity : 



iJi 
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Cowell V. Edwardy 2 Bos. & Pul. 268. 
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the creditor, who can call upon all, shall not be at liberty to fix 
one with payment of the whole debt ; and upon the principle, re- 
quiring hiin to do justice, if be will not, the Court will do it 
for him. 

When once it is admitted, as it was in that case, that a man may 
by contract place himself out of the reach of the principle, you must 
in every case consider, whether the party has done so. It was ad- 
mitted in that case, that, one bond being for 10,000/., and the surety 
having paid it. Lord Winchelsea having executed a bond for 4000/. 
only, though he was a surety, yet he had by contract taken himself 
out of the rejach of the 6000/. ; and was liable only to the extent of 
4000/. It must then be admitted, that, if one surety can provide, 
that another shall have no demand against him for a moiety 
* of the debt, he may also contract, that the other shall [*166] 
have no demand whatsoever against him. 

The question then is, whether the meaning of this instrument, ex- 
ecuted by the Defendant, is, that he will be a co-surety ; or that the 
surety in the former instrument was with reference to him to be con- 
sidered a principal. If the real nature of the transaction is to be 
understood thus, that Henry Swinburne and the Plaintiff entered 
into a bond for 1200/. to the Newcastle Bank, Swinburne as princi- 
pal, and the Plaintiff as ^surety, and Sir John Swinburne, who had 
no communication, as it appears, with them, proposed to the Bank, 
that he should become a co-surety, there is an end of the question : 
but, if not constituting himself co-surety with the Plaintiff, he pro- 
posed to the Bank only, that he would engage to pay them, if they 
could not get payment from either of the others, then he has by con- 
tract withdrawn himself from the reach of the principle ; and the 
Plaintiff cannot complain, as the transaction was without his knowl- 
edge, that the Defendant bound himself only to the extent he thought 
proper. 

With an opinion upon this point I do not however choose to de- 
cide it without an inquiry as to that case in Freeman ; which, if it 
was decided, is a strong case ; as there could be no doubt, whether 
the second security was to be considered a collateral security ; and 
therefore there could be no question, whether the party meant to be 
a co-surety, or only to give, as is contended, in this instance, a cd- 
lateral security. 

Jtt/y 23. * The Lord Chancellor* — Before I delivered [* 167] 
the opinion I had formed upon this, I desired to have the 
Register's Book examined as to the case in Freeman (1) ; which oc- 
curred to me : with the view of being enabled to determine, whether 
it was the opinion of the Master of the Rolls of that day, or had the 
authority of a judgment, when such a question as this was before 
him. I cannot find, that any such judgment appears in the Register's 
Book. I must therefore take it to be only a declaration of the 

(1 ) Coak€ V. , 2 Freem. 97. 
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opinion of the Master of the Rolls upon the point: a declaration, un- 
doubtedly of great weight, and deserving great attention. ' It is there- 
fore my duty upon a case, in its circumstances perfectly new, to de- 
liver my own opinion. 

I take the case to be this, that Henry Swinburne was the only 
original debtor to Hamersley and Co. ; who called for their money ; 
and it therefore became necessary for him to raise the money else- 
where. Sir John Swinburne appears to have applied to the Bank at 
Newcastle ; and according to the proposal, made to those bankers, 
the sum of 1200Z. was to be raised upon the credit of Henry Swin- 
burne and the Plaintiff; to be applied to discharge the debt to 
Hamersley & Co. In that transaction, so proposed,. Henry Swin- 
burne was to be the principal, and the Plaintiff the surety. The 
Newcastle Bank upon a discussion, that took place between them 
and Sir John Swinburne, intimated their dislike to deal upon the se- 
curity of Henry Swinburne ; and that they were not satisfied to deal 
upon the security of both him and Craythorne. One bond was exe- 
cuted, and tendered to the Bank ; in which Henry Swin- 
[* 168] burne, * as principal, and Craythorne, as surety, are jointly 
and severally bound for the sum of 1200/. Another bond 
was executed in consequence of some conversation between the 
Bank, by one of the partners, and Sir John Swinburne ; which I think 
is admissible evidence. The cause may be decided without refer- 
ence to that question ; but, as it has an effect upon my mind, it is 
proper, that the parties should know that. The substance of that 
communication is, that the house did not like to trust to the security 
of Henry Swinburne and Craythorne; but, if Sir John Swinburne 
had a good opinion of the credit, that might be given, if not to Henry 
Swinburne, to Craythorne, and would become security to the Bank, 
that he would pay, if they did not, by entering into a bond to pay 
the debt, if they did not pay it, the Bank would advance the 
money. 

The sura of 1200/. was advanced accordingly : the bond, executed 
by Sir John Swinburne, reciting the former bond for money ad- 
vanced to Henry Swinburne and Craythorne ; and the condition is, 
that it shall be void, if Henry Swinburne and Craythorne, or either 
of them, pay the money ; and the banker says, he understood it to be 
a collateral security, by which he means a supplemental security. 

The question is, first, whether Sir John Swinburne is under this 
instrument to be considered as a co-surety with Craythorne; or, 
whether the effect is, that Sir John Swinburne did not undertake to 
stand as a co-surety with Craythorne, but was surety for both : to pay 
only, if both should make default. It must be considered as entirely 
clear of any objection, that Craythorne could take, that Sir John 
Swinburne was not at liberty to deal thus ; as the proposi- 
[* 169] tion to the * Bank was, that Henry Swinburne and Cray- 
thorne were to be their debtors ; and Sir John Swinburne, 
voluntarily adding his security, cannot be bound beyond the extent, 
to which he thought proper to bind himself. 
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It was conteDded for the first time in Deering v. !Z%e Earl of 
Winchehea (1), that there is no difference, whether the parties are 
bound in the same, or by different instruments, provided they are 
co-sureties in this sense for the debt of the principal ; and farther, 
that there is no difference, if they are bound in different sums ; ex- 
cept, that contribution could not be required beyond the sums, for 
which they had become bound. I argued that case ; and was much 
dissatisfied with the whole proceeding, and with the judgment ; but 
I have been since convinced, that the decision was upon right prin- 
ciples. Lord Chief Justice Eyre in that case decided, that this ob- 
ligation of co-sureties is not founded in contract : but stands upon a 
principle of equity ; and Sir Samuel Romilly has very ably put, what 
is consistent with every idea, that, after that principle of equity has 
been universally acknowledged, then persons, acting under circum- 
stances, to which it applies, may properly be said to act under the 
head of contract, implied from the universality of that principle. 
Upon that ground stands the jurisdiction assumed by Courts of Law : 
a jurisdiction attended with great difficulty, where there are many 
sureties ; though not in the simple case, where there are only two ; 
one of whom may bring his action for a moiety upon the implied un- 
dertaking. But, whether this stands upon contract, or a principle of 
equity, it is clear, that a party may take care by his en- 
gagement, that he shall be bound only * to a certain extent. [* 170] 
That is proved by the case of Swain v. fVall (2) ; where, 
the engagement being to pay in thirds, that contract was held to take 
them out of the principle, that would have required a moiety ; and 
also by Deering v. The Earl of fVinchelsea ; where it was ad- 
mitted, that Lord Winchelsea, though liable as a surety, had by con- 
tract withdrawn himself from any liability, by virtue of which he 
should be charged beyond 4000/. 

If therefore by his contract a party may exempt himself from the 
liability, or that extent of liability, in which without a special engage- 
ment he would be involved, it seems to follow, that he may by spe- 
cial engagement contract so as not to be liable in any degree. That 
leads to the true grouud, the intention of the party to be bound, 
whether as a co-surety ; or only if the other does not pay : that is, 
as surety for the surety ; not as co-surety with him. As to the bond 
itself, it is clear upon the face of this bond, and according to its lan- 
guage, that the Bank and Sir John Swinburne, if at liberty to do so, 
did consider, that this sum of money was to be in advance as be- 
tween Sir John Swinburne and the Bank, to the other two. They 
have no right to complain of it, for there is no contract by Sir John 
Swinburne with the other two : he might limit his engagement with 
reference to them, as he thought proper ; and the bond upon the 
face of it makes him surety only for the principal and the other surely. 
But it is clear upon the parol evidence ; and why is not that compe- 

(1) 2 Bo8. & Pul. 270. 

(2) 1 Rep. Ch, 80. 
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tent evidence ? Evidence is admitted to show, who is the pVincipal, 
and who the surety ; and, in order to determine that, to show, to 

whom the money was advanced ; and why is it not to be 
[* 171] admitted to show, * to whom the money was advanced as 

between Sir John Swinburne and the others. But this 
goes farther ; for the evidence is, not in contradiction to, but in sup- 
port of, the instrument; and, whether the demand is founded upon 
the equity only, or upon the implied contract, why should not evi- 
dence be admitted to show, that the equity ought not to be applied, 
and the contract ought not to be inferred ? 

I do not state, that the circumstance, that Sir John Swinburne 
entered into this security without the knowledge of Craythorne, 
would have repelled the doctrine of contribution ; as that stands 
upon this ; that all sureties are equally liable to the creditor ; and it 
does not rest with him to determine, upon whom the burthen shall 
be thrown exclusively ; that equality is equity ; and, if he will not 
make them contribute equally, this Court will finally by arrangement 
secure that object. But then the question comes round, whether 
that is according to the contract or engagement of the surety. My 
opinion is wrong, if Sir John Swinburne is a co-surety. Having con- 
sidered this much, and given great attention to the case in Freeman, 
I think, he is not a co-surety ; but, as between him and Craythorne, 
the latter is just as much a principal as Henry Swinburne. The con- 
sequence is, that the equity does not apply : Sir John Swinburne be- 
ing liable only in case the other two do not pay ; and not being lia- 
ble with them. 

This Bill therefore must be dismissed : but without Costs. 

As to the right of contribution between co-sureties, whether they become such 
by the same or by distinct inFtruments, see, anU, note 2 to Ex parte Giffbrdi6 V. 
805. 



[* 172] WILSON V. GRACE. 

[1807, July 28.] 

Answer of a mere Trustee, without interest, in a state of incapacity, not to be 

taken without oath and signature. 
The proper course is to have a Guardian appointed (a). 

Mr. Richards, for the Plaintiflf, moved, that the answer of Mary 
Grace may be taken without oath and without signature (1) ; upon 
the ground, that she is in so infirm a state both of body and mind, 
as to be wHolly incapable of putting in her answer ; and that she is 
a mere trustee, without any interest, of personal property, bequeath- 

(a) As to waivinof the signature and oath of the answer, see, anU^ note (a) 
V. Lake, 6 V. 171. 



(1) .^fi/e, V. Lake, vol. vi. 171, and the note, 172. 
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ed in trust for certain persons for life, with a limitation over : the 
Plaintiff claiming as a purchaser of the interest of the person, en- 
titled in remainder ; and seeking to establish that by evidence of the 
loss of a deed and of its contents ; and the Decree being necessary 
against this Defendant, as, with other persons, having the legal inter- 
est. 

The Lord Chancellor observed, that the usual course in such a 
case is to appoint a guardian to put in the answer ; which was ad- 
mitted at the Bar: but it was said, there were instances of such Or- 
ders ; and one under circumstances precisely similar. 

The Lord Chancellor [EldonJ. — Such an Order is singular ; 
and not to be followed without farther inquiry. Ex concessis this, 
which is to be put in without oath and without signature, is not the 
answer of this Defendant ; as she is stated to be quite incapable. 
It is much better, where there is no Commission, to throw round a 
person under these circumstances the protection of some other per- 
son, who is capable, than to let her answer at all hazards. 

No Order was made (1). 

That the proper course, where a defendant is incapable of putting in an exam- 
ination, is to appoint a guardian for that purpose, see The Mornty GeMrtd v. Wad- 
dmgUm, 1 Mad. 321. 



BRUMMELL v. MACPHERSON. [* 173] 

[1807, July 25.] 

Proviso in a Lease for re-entry upon assignment by the lessee, his executors, 
administrators, or assigns, without license, ceases by assignment with license, 
though to a particular individual. 

An exception was taken to the Master's Report, in favor of the 
title ; on the ground, that part of the estate purchased consisted of 
premises, held by lease, granted in 1779 by Winchcombe Henry 
Hartley to James Petit Andrews for 99 years ; in which lease is con- 
tained a clause, proviso, or power, of re-entry by the lessor in case 
of any assignment of the premises being made by the lessee or as- 
signee without the license and consent of the said Winchcombe 
Henry Hartley, his heirs or assigns, for that purpose previously ob- 
tained in writing : that the premises were duly assigned by An- 
drews, with the consent of Hartley, by indorsement on the original 
lease to William Brummell, the testator, (under whom the Plaintiffs 
claimed), his executors, administtators and assigns, subject to the 
payment of the rents and performance of the covenants, in the said 

(1) Momey Gentsral v. fFaddington, 1 Madd. VQi ; Mit 82, 3d edit ; 95, 2d 
edit 



173 BRUMMCLL V. MACPHEBSON. [1807. 

indenture of lease reserved and contained on the tenant's or lessee's 
part to be paid, done and performed ; that application had been 
made to the devisees of Hartley, on the part of the vendors for a li- 
cense for their assigning the lease to John Bebb, the purchaser, tak- 
ing the exception ; which was refused ; and therefore the Master 
ought to have reported, that a good title could not be made without 
the vendor's obtaining such license. 

The proviso was, that if the rent should be unpaid for 21 days, 
" or in case of breach or non performance of all or any or either of 
the covenants and agreements herein contained on the part and be- 
half of the said James Petit Andrews, his executors, administrators 
or assigns, to be kept, done and performed, or if the said 
[* 174] * James Petit Andrews, his executors, administrators or 
assigns, do or shall at any time hereafter assign, transfer 
and set over, or otherwise convey or dispose of, this present inden- 
ture of lease or the term and premises hereby granted and demised 
or any part thereof without the license and consent of the said 
Winchcombe Henry Hartley, his heirs or assigns, for that purpose 
first had and obtained in writing under his or their hand or hands 
that then ftnd from thenceforth " it shall be lawful to Hartley, his 
heirs or assigns, to re-enter. 

Sir. Samuel Romilly and Mr. Girdkstone^ in support of the Ex- 
ception, distinguished this from Dumpor^s Cctse (\) ; where the 
license granted was general, in the most extensive words : this being 
a qualified and specific license to aliene to one particular person for 
a specific purpose. 

Secondly, they contended, that in the construction of a deed a 
proviso may be considered as a covenant, to effectuate the inten- 
tion : as a covenant may be considered as a proviso ; according to 
Co. Lit. (2). Thomas v. Ward (3). 

Sir Arthur Piggott, for the Report. — It is clear, that an under- 
lease might have been granted. But the condition is gone ; and 
there is no covenant. An action of covenant would not lie upon 
this clause : having mere words of condition. The construction of 
conditions, restraining alienation, is always strict : Crusoe 
[* 175] V. Bugby (4). This is not to be "^distinguished from 
Dumpor^s Ca^e (b) : deciding, that a license once given, 
dispensing with the condition in one instance, discharges it forever. 
The authority of that case has never been impeached. 

Sir Samuel Romilly, in reply. — Dumpor's Case certainly has been 
followed in many instances ; and its authority was never doubted. 
But, if that decision may be justified, it is very difficult to find a 
reason for applying it in this instance. The act of that lessor was a 
complete, entire, dispensation with the covenant ; giving power to 

(1) 4 Co. 119. 

(2) Co. Lit 203. 

(3) 1 Leon. 245. 

(4) 2 Black. 766; 3 Wils. 234. 

(5) 4 Co. 119. 
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the lessee to choose his own assignee ; to assign to whomsoever he 
should think proper. But, what reason can be given for that case, 
understood as it must be, to make it an authority for this ; a license 
to assign to a particular person ; who by the express terms of the 
original lease will be also liable to the clause, restraining alienation. 
Neither the decision itself, nor any thing that was said in Dumpor^s 
Case, which must be taken with reference to the general license, go 
to this extent. Your Lordship is now called upon to determine, that 
a consent to an assignment to one person is a consent to an assign- 
ment to another ; the consequence of which by preventing consent 
to assignments to individuals would be very unfortunate. It is true, 
there would be no objection to an under-lease : but that was never 
proposed. * 

The Lord Chancellor [Eldon]. — I would not refuse a case upon 
this question : but my own opinion is, that this assignment may be 
made without license. Though Dumpor^s Case always struck me as 
extraordinary, it is the law of the land at this day. When 
*a man demises to A., his executors, administrators or [*176] 
assigns, with an agreement, that, if he, his executors, ad- 
ministrators or assigns, assign without license, the lessor shall be at 
liberty to re-enter, it would have been perfectly reasonable originally 
to say, a license granted was not a dispensation with the condition ; 
the assignee being by the very terms of the original contract res- 
trained as much as the original lessee ; and the answer, that has been 
given, in support of the distinction, contended for in this case, is not 
satisfactory ; for, though the license may be to assign generally, 
qmbtLscunque, yet when the choice is determined, the individual 
selected becomes the assign ; and the original lease im;H)ses the pro- 
hibition upon the assign as well as upon the original les^^ee. But the 
case in Dyer, (I) is a more direct answer to the distinction, upon 
which this Exception goes. That is a very strong case : the original 
contract containing an express prohibition against assignment with- 
out hcense either by the lessee or his assigns ; but in that original 
contract the case is contemplated, that it may be lawful for the son 
of the lessee to be the assign ; and yet, when that son became the 
assign, it was held, that the condition was gone ; and that he was in 
possession not subject to the condition. That lessee had not t^ie 
whole world to select from : the original contract supposing, that the 
son might be the assign. My opinion therefore, without considering 
the particular terms of the assignment, is, that this assignee has the 
power of assigning without license. 

A case not being desired, the Exception was overruled (2). 

See, antcy note 3 to ffUltams v. Cheney, 3 V. 59. 

(1) Dy. 152, pi. 7. ^ 

(2) AnU, vol. xii. 191. See the note. 
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QUARRELL v. BECKFORD. 
[1807, July 2a] 

Motion for payment of money into Court, not admitted to be due even upon the 
examination of the Defendant, but appearing due by his Schedule, according 
to the Plaintiff'a calculation, refused. 

For such a purpose the result of the Schedule, ascertaining the sum due, must 
clearly appear, verified by affidavit. 

The Decree in this Cause, having opened a foreclosure, that had 
been obtained by the Defendant, as mortgagee of estates in Jamaica, 
directed the psual accounts; considering him as a mortgagee in 
possession ; and an inquiry what had been expended in necessary 
repairs and lasting improvements ; with a direction, that what should 
bp found due on that account should be added to what should be 
due for principal, interest, and costs ; and on the other hand an in- 
quiry, and the consequential accounts, as to other estates, not com- 
prised in the mortgage ; of which also the Defendant had obtained 
possession under a Writ of Assistance. The Defendant by his ex- 
amination representing, that he does not know, whether any thing 
was due to him, or not, and having declined to state upon his oath, 
not only as to the amount, but even whether any thing was due to 
him, a consignee had been appointed (1). 

A Motion was made by the Plaintiff, that the Defendant may be or- 
dered to pay into the Bank the sum of 20,000/., appearing upon 
calculation of the schedule to his examination to be due from him. 

Sir Samuel Romilly, Mr. Hart^ Mr. Leach, and Mr. Owen, in 
support of the Motion, objected to the Defendant's conduct in 
making the schedule unnecessarily long and minute, and not cast- 
ing it up ; which was done by an Accountant, employed by the 

Plaintiff. 
[♦ 178 J * Sir Arthur Piggott, Mr. Richards, and Mr. Thomson, 

for the Defendant, insisted, that this Motion was contrary 
to all practice ; according to which it could be made only upon the 
admissions of tlic Defendant. 

The Lord Chancellor [Eldon]. — I have never known such a 
Motion as this. 1 remember, when for the purpose of getting money 
paid into Court by the Defendant, it must have appeared upon his 
answer, that the money was due. When the attempt was made to 
extend that by a Motion for payment into Court, of money stated to 
be due by the examination of the Defendant, in the Master's Office, 
Lord Thurlow, having in some instances refused, was at last pre- 
vailed on with great doubt to grant it ; but upon this solid ground ; 
that, if it appears as clear upon that examination, looking to the 
rights and interests of the party, that money is due from him, as in 
the other case upon the answer, there is no reason against granting 
the application in the one case as well as the other. The next at- 

(1) quarrell v. Beckfard, anU, vol. adiL 377. 
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tempt was, where, to avoid the principle, so extended to the exam- 
ination, the party did not cast up his schedule ; and to that length 
after considerable hesitation the practice has arrived ; and is now at 
least uniform : but the result must be clearly verified by affidavit ; 
collecting clearly the result of the schedule ; and furnishing the sum, 
which the one party has a right to demand, and the other is bound 
to pay. 

Upon this application I must look at the Decree, the examination, 
and the schedule ; and farther, to what the party says in his exam- 
ination as to the schedule. The Court does not act per sahum upon 
such a Motion as this ; and is also unfortunately obliged 
to take * the account of the Defendant, whether honest or [* 179] 
not ; and the Plaintiff must show by what is admitted, that 
he is entitled to make this Motion. This Defendant says, he had 
obtained a Decree of foreclosure ; which he thought entitled him to 
keep possession. The Decree, made in this Cause, has decided, 
(hat he has not that right ; but directs an account of principal, in- 
terest and cost ; supposing therefore, that something is due to the 
Defendant ; and it proceeds, as to the estates that are in mortgage, 
to direct an account of what has been laid out in necessary repairs 
and lasting improvements ; with a calculation of interest upon what 
has been laid out in lasting improvements according to the rate of 
interest in Jamaica ; and directs what shall be coming due on that 
accounC to be added to the Defendant's demand for principal, inter- 
est and costs, upon his mortgage. The Decree also directs an ac- 
count of the rents and profits, with annual rests ; and an inquiry 
whether the Defendant had entered by virtue of the Writ of Assist- 
ance upon any other premises than those comprised in the mort- 
gage; and, if he had, directs an account of the rents and profits of 
those premises, with annual rests, also ; as the whole rents and 
profits of those premises must be accounted for to the Plaintiff; 
and an inquiry as to those premises also, whether any money has 
been laid out in lasting improvements upon those estates, not com- 
prised in the mortgage ; reserving the question, whether either the 
principal or interest of such sums as were laid out in lasting im- 
provements of those premises, not comprised in the mortgage, should 
be allowed to the Defendant. 

The Defendant by his examination does not admit, thai nothing 
is due to him. He states, that he cannot say, whether any 
thing will be due to him, or not. The * Court in turning [* ISO] 
him out of possession has taken a strong, though it may 
be a just, measure. In case any thing shall appear to be due to 
him, that could not very well be justified. But tliis is infinitely 
stronger : an application upon the Defendant's examination ; stat- 
ing, that he cannot say, whether any thing is due to him ; that there 
have been certain expenditures and receipts : that he cannot say, what 
are the lasting improvements ; and that this is the sort of account, 
which in his situation is all he can set forth ; the Plaintiff upon his 
calculation of the iteuks of these schedules, without reference to the 

VOL. XIV. S 
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principles, upon which the account is to be taken according to the 
Decree, stating, that 20,000/. is due ; and desiring to have that sum 
paid in. Such a Motion cannot be granted (1). 

See, ante, the note to S. C, 13 V. 977. 



CARLETON i;. SMITH. 
[1807, August 1.] 

"Sebjeant at Arms not granted under a foar-day Order to bring in books, &c. 
before the Master, until made absolute by a subsequent Order upon the Mas- 
toids Certificate of the same date. 

Upon this day, being the continuation of the last Seal after Trin- 
ity Term, a motion was made for an Order on a party to bring in 
book^ and papers before the Master within four days ; and in de- 
fault, that the Serjeant at Arms may go against him without farther 
notice. 

Mr. Owen, in support of the Motion. — ^The practice formerly was, 
that where a four-day Order was obtained for a step to be taken in 
the Cause in the Master's Office, the Serjeant at Arms went imme- 
diately upon the Master's Certificate, that the Order was not obeyed. 
The distinction is, that where the Order is to do so(ne act, not re- 
quiring the Master's Certificate, as upon an attorney to de- 
[* 181] liver his bill, &c. * there another Order is necessary : but 
the application of that practice to such a case as this would 
be very mischievous ; as the efiect would be, that the party in con- 
tempt having driven the other to the last Seal, would thus get over 
the Vacation. In the case of Price v. SheUey two such Orders were 
made : one for not putting in an answer : the other for not bringing in 
books and papers ; and in both instances the party was taken up with- 
out a fresh Order. 

The Lord Chancellor [Eldon]. — ^The Register (2) informs me 
that he thinks, it will be found in that instance, that there was an 
Order to make it absolute upon the Master's Certificate. There are 
many .cases, where, though the language of the Order is, that the 
party shall stand committed, yet you must come again for a fresh 
Order. The Register also makes a very material observation ; that 
this Certificate of the Master was made upon the 19th of December ; 
and the Order was not made until the 16th of January ; near a month 
afterwards. Certainly the Order should not have issued under those 
circumstances ; but there should have been a fresh Certificate ; for 
the papers might have been in the office at the date of that Order. 
— — f 

(1) JIfiUf V. Hanson, ant€j vol. viii. 68, and the note, page 69. 

(2) Mr. Raynsford. 
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It should appear upon the Order, that there is a Certificate of that 
date ; which must be produced to the Register : otherwise he will 
not draw up the Order. I understand, the opinion of all the Reg- 
isters is, without any difficulty, that there must be another Order (1). 

No Order was made upon this Motion. 

1. The mode of enforcing an order of court against a party to the suit in the 
course of which such order is made, is, first, by obtaining a writ of execution, 
which, if the order be for payment of money, must be served on the party person- 
ally, unless in those cases where obvious justice induces the court to dispense 
with personal service : see, ante, the note to EUiaon v. Pickering, 8 V. 319, and 
the farther reference there given ; see also the note to Osborne v. Tennantj 14 V. 
136 ; and the order should be served by a person authorised to receive the money : 
fViUdnB y. Stevens, 19 Ves. 117. If, aner service of this process, either personaUy 
or by substitution allowed by the court, the par^ continues disobedient, he may, 
upon a fresh motion, not only be committed, if he can be found, but the same 
processes of contempt, up to sequestration, may be pursued, which are the usual 
course of compelling a defendant to put in an answer : Bowes v. Lord J&rathmore, 
12 Ves. 325. Where the order is not for payment of money, there, it seems, if 
the party cannot be met with himself, leaving the writ of execution under seal at 
the party's abode is good service, without the necessity of any previous applica- 
tion to ike court to have it so held : Wyatt's Prac. Reg. 205. A^writ of execu- 
tion, however, according to the present course of practice, issues only against a 
party : against a stranger to the suit who is ordered to pay mone^, it is at present 
understood, that an order nisi upon him to pay the money by a given day must be 
first obtained ; and, if he fail to pay at the time fixed, then a second absolute 
order must be obtained, that he shall pay by another day, or that he shall 
stand committed: ,^nonymous case, 14 Yes. 20/; Lansdown v. EldeHoTi,' \^ Ves. 
512. In bankruptcy, indeed, the process is. shortened by a step : — where, under 
an order in bankruptcy, money is directed to be paid, the next order is that the 
money shall be paid within four days, or that the defaulter shall stand committed, 
without the necessity of any intermediate order nisi : Ex parte Davison, 1 Glyn & 
Jameson, 228. When an order for payment has been made on a person not a 
party to the suit, a motion for a four-day order and commitment thereon, if the 
money should not be paid, is a motion which, according to the existing practice, 
requires notice : In re Pwriine^on, 6 Mad. 71. .But, by the bill now before Parlia- 
ment, '^ for the amendment of the administration of justice in the Court of Chan- 
cery," it is proposed that, when any order shall have been made directing* any per- 
son to pay tiie costs of any proceeding, such person not being a party to the cause 
in which such order is made, the person entitled to receive such costs shall be at 
liberty to sue forth a writ of suhpotna for payment of the same, which sxibwEna 
shall be issued in the same manner, and the same proceedings may be had tliere- 
npon, and the same process issued for enforcing obedience thereto, as if such 
order had been made in a cause to which the person ordered to pay such costs was 
a party. And it is farther proposed that, when any order shall be made directing 
any person to pay any sum of money within a certain time, or that in default there- 
of such person shall stand committed, the person so named in such order shall pay 
all the just costs attending the same, whether he shall or shall not comply there- 
with. It is also proposed that, when a writ of execution of any decree or order 
«hall, afler ten days from the date of such decree or order, duly issue against any 
pearly who shall i^erwards comply with such decree or order, such party shall 
nevertheless pay the costs of suing forth such writ of execution and of serving 
the same if the same shall have been served. It is, however, likewise proposed 
that, when any order shall be made for any party to pay any sum of money, or 
transfer any in the government or other funds to the account of the accountant 
general of the court at the Bank of England, such order shall direct such pay- 
ment or transfer generally, without limiting any particular time for the same ; but 

(1) Hopkihaon v. Leack, 3 Swanst 98. 
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the court shall, if it think fit, direct, in and by each order, that no writ of execu- 
tion thereof shall be served on the party thereby ordered to make such payment 
or transfer, until any certain time wfkich the court shall think fit to appoint for that 
purpose, and which shall be specified in such order. 

2. The rule laid down in the principal case, that a certificate to support a mo- 
tion for commitment must bear date on the day of the motion, is one of obvious 
justice ; otherwise, the order for commitment might be asked against a party who, 
subsequently to the certificate, but before the motion, had rendered obedience: 
Hopkinson v. Leadi, 3 Swanst 99. 



[• 182] HASTINGS, Ev parte. 

[1807, August 3.] • 

No Order upon Petition in Lunacy for payment of the Lunatic's debts out of 
funds, not within the reach of his creditors, except for his accommodation, and 
it clearly appears, that he will have a sufficient maintenance (a). 

A Petition was presented by the wife, and Committee of the per- 
son, of a lunatic ; praying, that his debts, some of which were by 
specialty, others by simple contract, may be paid out of the fund of 
5000/. in the Bank ; upon the suggestion, that the creditors would 
arrest him. 

Mr. Alexander opposed this Petition, on the ground, that nothing 
would be left for the maintenance of the lunatic. 

Mr. Richards^ in support of the Petition, said, there was a mistake 
as to the fact : the lunatic, a clergyman, holding a Living ; and be- 
ing entitled to the Advowson of another ; and his family would main- 
tain him. 

The Lord Chancellor [Eldon]. — ^I have no authority to pay the 
debts of the lunatic ; unless I see, that it is for the accommodation 
of his estate. I cannot pay his debts, and leave him destitute of any 
provision. If any one will undertake to maintain him, the under- 
taking must be very precise ; Co pay for the maintenance of the luna- 
tic, while he remains in that condition, a specific sum of money. 
There is no instance of paying the debts of a lunatic without reserv- 
ing a sufficient maintenance for him ; as the creditors cannot touch 
these funds. They may put him in gaol ; where I can maintain 
him ; and they may sequester his Living. These Orders are made 
for the accommodation, not of the creditors, but of the 
[* 183] lunatic. Show me, that it is for his accommodation ; * and 
I will pay the debts : but I must have it clearly made out, 
that he has a sufficient maintenance. 

No Order was made. 

Sss, ante^ the note to Ex parte Ckulnde^j 1 V. 156. 

(a) Many questions, as to the sale of a lunatic's real estate, are settled hy leg- 
islation in New York. 2 Revised Stat c. .53, 54. The Chancellor has decided 
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GASCOYGNE'S CASE. 

[1807, August 10.] 

A Solicitor, arrested apon his return direct from attending his client's business 
in Lincoln's-Inn-Hall to his own house, without delay or deviation, discharged 
upon examination viva voce of him and the Officer, taken, and the oath admin- 
istered, personally by the Lord Chancellor, sitting in Bankruptcy; the Register 
therefore not present (a). 

Mr. Johnson applied on behalf of a Solicitor, praying, that he 
may be discharged from an arrest, upon his return home from attend- 
ing his client's business in Lincoln's-Inn-Hall ^his morning. The ap- 
plication was not made upon affidavit : but the officer was attending 
with the party. 

The Lord Chancellor at first had some doubt, what course 
should be adopted ; his Lordship being sitting in bankruptcy ; the 
Register therefore not present to administer the oath : but AyUtfs 
Case (1) being mentioned, in which Lord Thurlow himself admin- 
istered the oath, the Lord Chancellor personally (2) administered the 
oath to the party, making this application; who, being sworn, 
and examined by his Lordship, stated, that he was attending in the 
Hall upon the business of two clients ; that he left his own house 
this morning, and came to Lincoln's-Inn-Hall, upon that business 
only ; having no other business to bring him from home ; and that in 
his return to his house, in Dean's Yard, Westminster, directly, not 
having stopped any where, or gone any where out of his way, he 
was arrested in Russell Court. The officer, being also swOrn, con- 
firmed the fact of the arrest of the party in Russell Court ; as he was 
passing through it. 

The Lord Chancellor [Eldon] ordered, that he [* 184] 

should be discharged (3). 

« 

See, arUe^ the note to Ex parte HawkinSt 4 V. GDI, and the note to Ex parte 
Dixon, 8 V. 104, that the arrest of a party who is in attendance upon any court of 
justice, or who, in obedience to his duty, is upon his way to, or on his return from 
such court, is illegal. Where such an arrest has taken place, an application for 
the discharge of ue party must be heard immediately ; time to answer the affida- 
vit (on which the application may be made, without a formal petition) will not be 
granted ; for that might enable the creditor to hold the arrested party in custody 
unjusdy : an immediate viva-voce examination must take place : Ex parte Bytu^ 1 

that he has no power to order the sale of the estate of a lunatic or habitual 
drunkard, except where a sale is necessary for the support of himself or his fam- 
ily, or for the payment of his debts. But if it be necessary for the reformation of 
an habitual drunkard, the Court will direct him to be confined in a lunatic asy- 
lum, and may order his real estate to be sold to pay the expenses of his support 
there. Matter o/Hoag, 7 Paige, 312 ; 2 Barbour, Ch. Pr. b. 5, ch. 6, § 4, p. 242. 

(a) As to pnvilege from arrest, see 1 Smith, Practice, 389-391 ; OrehanPa 
Case, 5 Russ. 159 ; Ex parte Ross. 1 Rose, 260 ; 1 Montagu, Bank. Laws, 117, 
118. ^ , , , ^ 

(1) See Ogie's Case, anU, vol. xi. 556. 
Turner v. BiiWeigA, post, vol. xvii. 354. 
See the note, ante, vol. iii. 351. 
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Yes. and Bea. 317. If the register be present at the time, the oath may be admin- 
istered by him, but the application must be entitled in the bankruptcy : CcutWa 
COM, 16 Yes. 413: OgU'scage, 11 Yes. 556. 



RICHARDSON, Ex parte. 
[1807, August 10.] 

Assignment in trust to pay the creditors, who should execute the deed ; with a 
covenant by Uie debtor, that if the creditors should not out of that fond be paid 
in full within two years, to pay the deficiency within a month afterwards. In 
the event of a Baxikniptcy before the end of two years the cieditois under the 
deed are entitled to prove the deficiency after application of the trust fund ; 
subject to a rebate. 

Whether an assigmnent by deed of bocA debts is an act of bankruptcy depends 
upon what other effects the trader had, [p. 186.] 

Debts within the Statute 21 Jam. I. c. 19, s. 11, [p. 187.] 

No Action of Covenant by a person, for whose benefit a Covenant is entered into 
with a third person (a), [p. 187.] 

Bt indenture, dated the 25th of May, 1803, reciting, that Charles 
Glover had proposed and agreed to assign the several book debts, 
due to him, to certain creditors, to receive the same for the benefit of 
themselves and the other creditors of Glover, who should execute the 
deed, and also to covenant with them, that, in case the money to 
arise therefrom should not be collected and got in within the space of 
two years from the date thereof, he Charles Glover would pay and 
discharge the remainder of such debts ; and that the creditors had 
agreed to accept of the provision thereby intended to be made for 
their benefit in satisfaction of the said several debts, and on being 
paid the same, by the ways and means aforesaid, not to sue or pros- 
ecute Glover for their said several debts, or any of them ; and farther 
reciting, that Glover was indebted to his father Jonathan Glover in 
the sum of 1S70Z, by bond and judgment, who agreed to postpone 
the payment of that debt, until the other creditors should be paid 
their respective debts, on condition, that he should be paid the ar- 
rears of rent, then due to him ibr the premises occupied by his son, 
out of the book debts thereby assigned, equally with the other credit- 
ors, Charles Glover assigned the book debts accordingly to the 
trustees, upon. trust with all convenient speed to use their best en- 
deavors to recover the said debts, thereby assigned, and from time to 

time, as any money shall be received, to pay the same into 
[* 185] a bank, ^ to the end that the same may be divided equally 

among the creditors, &c. ; and Charles Glover covenant- 

(a) 1 Chitty, Pleadings, 3, 4 ; Sanford v. Sanford, 2 Day, 559 ; Hombeck v. 
Wesibrook^ 9 Johns. 73 { Hombeck v. SUghiy 12 Johns. 199. But in some cases, 
where a person has made a contract for the benefit of another, the latter may 
afterwaros adopt it, and sue thereon. Sehermerhom v. VaruUrkeydenj 1 Johns. 
139 ; FhUon v. ZKdb'njon, 10 Mass. 287. 

VOL. XIV. 8* 
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ed with the trustees, that, in case the said several creditors should 
not out of the fund, thereby provided for the payment of the said 
several debts, be fully paid and satisfied the whole of their said several 
debts within two years from the date of the said indenture, then he, 
the said Charles Glover, his heirs, executors, &c. should pay unto the 
said several creditors all the residue and remainder of their said seve- 
ral debts, then due and unpaid within one month after the expira- 
tion of the said term of two years. 

And the said several creditors of Charles Glover in consideration 
of the security and provision thereby made for payment to them of 
their several debts, as aforesaid, granted to Charles Glover license to 
transact his business from the date thereof without any let, suit, &c. 
(in the usual form). 

Several of the debts so assigned were collected ; and a dividend 
of 10s. in the pound was paid ; but some of the debts were not re- 
ceived. Charles Glover continued to carry on his business ; and 
contracted several other debts, as well with many -of the persons, 
who were parties to the deed, as with other persons. On the 14th 
of May, 1805, eleven days before the expiration of the two years, a 
Commission of bankruptcy issued against him. Several of the cred- 
itors, who had signed the trust deed, and received the dividend, 
proved the remainder of their debts under the Commission : but the 
Commissioners afterwards, doubting the propriety of ad- 
mitting * that proof, refused to permit others to prove un- [* 186] 
der the same circumstances. 

The Petition was presented by the assignees under the Commis- 
sion ; praying a declaration, that the debts, remaining due to the 
several creditors, who executed the deed of trust, were or were not, 
at the time Glover became a bankrupt, contingent debts ; and, if not 
contingent, then that a value may be put upon the fund, provided 
by the deed ; and that the creditors, who signed, may be permitted 
to prove the remainder of their debts, after deducting the dividends 
received, and a rateable proportion, according to the amount of their 
respective debts, of the value, to be put upon the fund, so appropri- 
ated for payment of their debts by the deed of trust ; or otherwise, 
that such of the creditors, who executed the deed, and who shall 
consent to relinquish all future claims under it for the benefit of the 
bankrupt's estate, may be permitted to prove the remainder, after 
deducting the dividends received ; but, if the debts of the creditors, 
who executed the deed, were contingent at the time Glover became 
a bankrupt, then that such of the debts as have been proved may be 
expunged. 

Mr. Alexander and Sir Samuel Romilly, in support of the Petition. 
— Mr. Cooke, for the Creditors, entitled under the Deed. 

Aug. 10. Lord Chancellor [Eldon]. — ^This case is perfectly new. 
For the purpose of considering the question I shall take it for grant- 
ed, that this deed was not an act of bankruptcy ; which must de- 
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pend upon what other eflTects this trader had at that time. I also 

take it for granted, that the debts, which were the subject 
[^ 187J of the deed, were not left in ^ the disposition and possession 

of the bankrupt (1). But, supposing this deed not to be an 
act of bankruptcy, and that the debts are well assigned, then, with 
regard to the individual creditors, it is difficult to conclude, that their 
simple-contract debts have been merged by this deed, unless thecov- 
enant, entered into with these six creditors, for the benefit of all the 
creditors, can be represented, as a covenant with all the creditors, 
who are not named, as well as with the six creditors, who are 
named. There are, I believe, some old cases, where an action of 
covenant by the person, for whose benefit the covenant was enter- 
ed into with a third person, was permitted : but that, I apprehend, 
is not now law. The effect therefore is, that the individual credi- 
tors still remained creditors by simple contract ; having the bene- 
fit of the covenant with others, their debts not merged (2) ; and all, 
that can be pressed against the individual creditors, is, not that they 
had not a cause of action before the bankruptcy, but that there was 
an agreement by them not to act upon their cause of action within ' 
two years. The result might have been, that the collection of the 
debts, assigned by this instrument, might have put into the hands of 
trustees, a fund, sufficient to discharge the debts entirely within the 
two years. It is therefore contended that, as that might have hap- 
pened within the two years, and the cause of action could not have 
been acted upon during that period, the debts are contingent ; and, a 
bankruptcy having occurred before the expiration of the two years, 
those creditors cannot prove. I apprehend, that these creditors are 

not to be considered creditors previously to the date of this 
[* 188] deed ; but that they advanced * money at that time ; and 

in that case the bulk of the estate, taken in the mean time, 
would have remained a security to them ; and the effect of their 
agreement not to sue, if paid within two years, is no more than that 
they shall stand in the situation of mortgagees, applying the fruits of 
what can be collected during the two years : if that should pay their 
debts, they are not to prove*: if it should not pay them, they would 
be entitled to prove ; though the bankruptcy happened before the 
end of the two years ; making a rebate ; and the fund should be 
sold, in order to ascertain the effect of it as a pledge. The conse- 
quence is, thai these persons were creditors in prasenti, with a fu- 
ture right to demand payment. 

The mode of setting this right will be by saying, that the credit- 
ors who have proved for the whole of their debts, have proved too 
much : that those, who have not proved, are entitled to prove some- 
thing ; and, to ascertain, wiiat should be proved under the Commis- 

(1) See Stat « Geo. IV. c. 16, b. 72 ; anU, vol. vi. 128 ; xL 7 ; Ex parU Fell, x. 
347 ; Jonea v. Gibbons, ix. 407 ; see the notes, 409 ; post, xix. 494. 

(2) See the cases of Composition, ExparU Vtn,po8t, vol. xix. 93; and the note, 
99; 1 Rose, 281. 
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sion, the remaining debts, the subject of this trust deed., should be 
sold ; and the produce divided among the creditors under the trust 
deed pari passu : having regard to what has been already received. 
The principle of my decision is this. The eflTect of this transaction 
is an assignment of these debts in trust to pay these particular cred- 
itors. The debts still subsist in their persons ; and, if by bringing 
the fund to an immediate valuation and application it is determined, 
that it could not pay the creditor within two years, it comes very 
near the case of a person, put in possession of an estate, for the pur- 
pose of receiving payment from the rents and profits ; with liberty to 
sue, if they should not pay him within two years. 

The Order was made, with liberty to file a Bill. 



1. Bt the second section of the statute of 1 Jac. 1, c. 15 (the substance of whicli 
section, with an exception to be presently noticed, is now incorporated into tlie 
third section of the consolidated bankrupt act of 6 Geo. IV. c. 16), it was enacted, 
that any grant or transfer of property by a trader, with intent to defeat or delay 
his creditors, or whereby they should actually be defeated or delayed, in the recov- 
ery of their just debts, should be deemed an act of bankruptcy. Under the stat- 
ute of James the First it was not at law held necessary to show, tliat a grant or 
conveyance in trust by a trader was made in contemplation of bankruptcy, with 
intent to give an undue preference ; or that the whole of a trader's estate and 
effects was comprised in such deed ; it was held enough to constitute an act of 
bankruptcy, if a conveyance, whether of all or of part, of a trader's property was 
made in favor of fewer than all his creditors, xoherthy the creditors not included 
or assenting might be defeated or delayed: Morgan v. Horseman, 3 Taunt 245 ; 
Pulling V. Taeker, 4 Bam. and Aid. 384. But, as the above cited section of the 
recent statute omits the word " whereby," it should seem necessary now to show, 
that the transfer was made with intent to delay creditors ; not merely that they 
have in fact been delayed. To ascertain tiie intent, parol evidence is always let 
in, to show' that an act of bankruptcy has been committed by the conveyance of 
the whole, or nearly the whole, of a trader's estate and effects : first, because by 
that act the trader necessarily deprives himself of the power of carrying on his 
trade ; secondly, he endeavors to put his property under a different course of ap- 
plication and distribution among nis creditors, from that which would take place 
under the bankrupt laws; and the fraudulent intention is to be collected, not 
mei-ely from the form of the instrument, but from all the circumstances which can 
show what was its proposed or necessary operation : Ex parte Caxckwtll^ 19 Ves. 
234 ; DiUton v. Morrison, 17 Ves. 1G9; fir paHe Bourne, J 6 Vea. 148. Where 
the subject of such a grant is left in the possession and disposal of the bankrupt, 
the transaction is clearly fraudulent, and the property will, of course, go to the 
general creditors : MWeill v. Cakill, 2 Bligh, 2G0 ; Ex parte Smiih, 1 Ves. and 
Beat 522. But, as between the parties to such conveyance, and if no question 
should arise with reference to other creditors, it will not be competent to the 
trader who made the conveyance, to argue, against a legal title thereby evidenced, 
that his solemn instrument ought to have no effect against himself, because he and 
the parties to whom he made the assignment were engaged in a common fraud. 
Against other creditors such a deed could not stand ; upon the parties it is bind- 
ing: Baldimn v. Cawthome, 19 Ves. 168. It is to be observed, that a conveyance 
of all a trader's property, will not be deemed an act of bankruptcy, unless a com- 
mission issue against him within six calendar months from the execution of such 
conveyance : see the 14th section of the statute 6 Geo. IV. c. 16. 

2. Whether a tradesman's departure from the realm shall or shall not be doen:- 
ed an act of bankruptcy, will depend upon the intent with which he went abroad ; 
not upon the consequential delay which some of his creditors may suffer; s^e, 
ante, the note to Ex parte Mutrity 5 V. 576. 
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MINET, Ex parte. 
[1807, August 12.] 

No Proof in Bankruptcy under a written undertaking to pay on one month's no- 
tice the debt of another: notice not being given before the Bankruptcy: and 
the debt therefore contingent 

Undertaking by one person to pay the debt of another does not require a consid- 
eration moving between them (a), [p. 190.] 

This Petition was presented by the assignees under a Commission 
of Bankruptcy ; praying that the proof of a debt under the following 
guaranty, signed by the bankrupt and another person, may be 
expunged : 

<< We jointly and severally promise to guarantee to Gurney and 
Co. the re-payment to them on one month's notice in writing of all 
and every such sum or sums of money as they have already lent, or 
shall or may at any time hereafter lend or advance, to William Wil- 
liams, or to his use or order, not exceeding in the whole the sum of 
1000Z.as principal money, besides all legal interest, which shall from 
time to time become due upon such moneys respectively. Witness 
our hands this 31st day of August 1803. 

<' It is understood, that the guaranty is to hold good for the space 
of two years from the above date, and no longer." 

It was admitted, that no notice was given. 

Sir Samuel Romilly and Mr. CooJce, in support of the petition, 
took two objections: 1st, that, in order to satisfy the Statute (1), 
the consideration must appear, as well as the undertaking to pay ; 

(a) Notwithstanding the opposing judgments of Lord Eldon, it is now settled, 
that the memorandum of as^rtiment required by the fourth section of the Statute 
of Frauds should set forth distinctly both the promise and the consideration, either 
by its own contents, or by^ reference to something extrinsic, by which it may be 
rendered certain. W. W. Stoiy, Contr. § 487, 563 ; fVain v. iVarUers, 5 East, 10; 
Stavp V. lAU, 1 Camp. 242; 5. C. 9 East, 348; Luon v. Lounbj Fell, Merc. Guar. 
318; Morris v. StactM, Holt, N. P. 153; Chompion v. Plummer, 4 B. & P. 252; 
fVhtekr V. CoZ/ter, 1 Mood. & M. 123; Boys v. Awrui, 6 Mad. 316 ; JeMna v. 
Reynolds, 2 Ball & Beat 14 ; Saundera v. WakefiM, 4 B. &, Aid. 595 ; Morley v. 
Boothbyy 3 Bing. 107 ; Lees v. fVMtcomb, 5 Bing. 34 ; CoU v. />ver, 1 Cr. & Jer. 
4(jl ; Mwhuryy. Jhmstrong, 6 Bing. 201 ; James v. fFUliams, 3*Nev. & M. 196; 
Laythoarp v. nryarUy 3 Scott, 250. This construction has been adopted in New 
York. Sears v. Brink, 3 Johns. 210 ; Rogers v. Knedand, 13 Wend. 114 ; Peltitr 
V. Collins, 3 Wend. 459. In New Hampshire, JVet&on v. Sanbome, 2 N. H. 414 ; 
and in South Carolina, Stephms v. fVynn, "2 Nott & McCord, 372 n. 

Other Courts have construed the term agretmtni according to its popular signi- 
fication, and only require that the promise should be set forth in writing. Ltni v. 
Padelford, 10 Mass. 230; Packard v. Richardson, 17 Mass. 122; Levy v. Merrill, 
4 Greenl. 180; Sage v. ffilcox, 6 Conn. 81 ; Miller v. hvine, 1 Dev. & Bat 103; 
Buckleif V. Beardsley, 2 South. 570. In Virginia and Tennessee, the word 
" promise " has been employed in the Statute in the place of " agreement" Ftold 
y. Patten, 5 Cranch, 142; Taylor v. Ross, 3 Serg. 330. See also lyfToff v. 
Rahard, 1 Peters, 499. 

(1) Stat 29 Ch. II. c. 3. 
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according to the case of Wain v. WarJiers (1) ; the consideration 
being part of the agreement: 

2dly, That at the utmost this is a contingent debt. 

Mr. Richards, for the creditors in support of the proof, insisted, 
that an absolute debt was created the instant any money was ad- 
vanced ; and, as to the point upon the Statute, that the decision of 
the Court of King's Bench could not be sustained. 

The Lord Chancellor [Eldon]. — Can this be proved as a debt : 
notice not being given ? Is it not Mrs. Tykr^s case (2) ; where 
upon an undertaking to replace stock upon demand, no demand be- 
ing made before the bankruptcy, it was held upon my objection, that 
the debt could not be proved ? The distinction is between this sort 
of guaranty, upon notice, and that by accepting a bill, or giving a 
promissory note ; which may be proved. 

With respect to the other point, there is a variety of authorities 
directly contradicting the case in the Court of King's Bench ; which 
is a most important case with reference to the consequences ; for, 
the undertaking of one man for the debt of another, does not require 
a consideration, moving between them. The question as to the 
proof of this debt however, may be disposed of upon the 
other point; that it could not be proved; * being a con- [* 191] 
tingent debt ; and falling directly within the authority of 
Mrs. Tyler's case (3). 

The Order was made accordingly for expunging the Proof. 

1. Lord Eldon observed, in Ex parte GardorHy 15 Ves. 287, that, until he heard 
of the case of Wain v. fVarUers^ 5 East, 10^ he had always taken the law to be 
clear, that^if a man agreed in writing to pay the debt of another, it was not nec- 
essary that the consideration for such undertaking should appear on the face of 
the writing. His lordship, however, though he did not approve, did not repudiate 
that case ; on the contrary, he declared it to have ddermtned two points : first, that 
a consideration is necessaiy ; secondly, that it roust appear upon the writing ; and, 
in jEIr parte Gardom, it was held, that a sufficient consideration did appear. The 
courts of common }^w, both the King's Bench and the Common Pleas, seem to 
have been firm in their support of the case of Wain v. Warltera : see Saunders v. 
Wakefield, 4 Barn. & Aid. 602; Jenkins v. Reynolds, 3 Brod. & Bing. 20; Morl^ 
v. Boathby, 3 Bing. 113. 

2. As to the proof of contingent demands, which is now allowed in bankrupt- 
cy, see, ante, the note to Ex pwrle Tootel, 4 V. 372 ; but whether, when a previous 
demand was necessary to the establishment of a debt, and such demand has not 

(1) 5 Ekkst, 10. See Ex parte Gardom,post, vol. xv. 286, contra: but in Saun- 
ders V. Wakefield, 4 Bam. &. Aid. 595, the Court of King's Bench seem to maintain 
the authority of Wain v. WarUers ; having not found it necessary in Goodman v. 
Chase, ] Bam. & Aid. 297, to decide the question ; and that authority is farther 
confirmed by the decision of the Court of Common Pleas in Jenkins v. Reynolds, 
3 Brod. & Bing. 14 ; where the very plain proposition, stated by the Lord Chan- 
cellor in this case, is at the Bar represented as unintelligible. As to the general 
nature of a Guaranty, see Sampson v. Barton, 4 J. B. Moore, 515. 

(2) UOerson v. Vernon, 3 Term Rep. 539; 4 Term Rep. 570; 1 Cooke's Bank. 
Law, 197. 

(3) In Sampson v. Barton, 4 J. B. Moore, 515, it was held, that a guaranty is 
merely an undertaking to indemnify upon a contingency ; and, being in the nature 
of a claim for unliquidated damages, could ttot form a subject of mutual credit 
under the Stat 5 Geo. II. c. 30, s. 28. 
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been made before the party to be charged has become bankrupt, a Bobsequent de* 
mand would bring the case within the equity of the statute, may be doubted. To 
permit it to do so, might open a door to fraud ; for a tradesman might then, on his 
marriage, covenant to transfer property to trustees, jipon receiving a certain no- 
tice ; with liberty reserved to the trustees to forbear giving notice, and a full un- 
derstanding that they would not do so during his life, unless he became a bank- 
rupt : Ex parte Mcock^ I Rose, 324 ; and see the note to Ex parte Mart^ 8 V. 335. 



DANIELS, Ex parte. 

[1807, August 12, 13.] 

Whether a legal contract, giving a right of Action, can arise out of illegal trans- 
actions, as by payments made on account of another in settling differences 
upon transactions within the Stock-jobbing Act, Qtuere (a). 

The object of this Petition was to expunge the proof of a debt 
under a Commission of Bankruptcy, as arising by settling difTerences 
upon illegal transactions within the Stock-jobbing Act (1). 

Sir Samuel RomiUy and Mr. Bell^ in support of the Petition. 

Mr. Hart and Mr. Cooke, for the creditor, distinguished this, as 
the case of the broker, set ding the account with his principal ; upon 
which, notwithstanding the nature of the original transaction, a legal 
debt arose, within the cases Faikney v. Reyjious (2) and Petrie v. 
Hannay (3) ; which, though questioned, have not been over-ruled ; 
and were recognized in the late case Ex parte Bulmer (4) ; the Lord 
Chancellor deciding expressly upon the authority of those cases, 
that, notwithstanding illegal transactions might have passed betw;een 
the parties, if accounts were settled, sums admitted to have 
[** 192] been paid, and the balance struck, * that should not be un- 
ravelled ; which is precisely this case. 

Sir Samuel Romilly, in reply, contended, that this could not be 
considered as the case of a broker, endeavoring to recover money, 
paid on account of his principal : this party having placed himself in 
the situation of principal ; undertaking to settle all the differences 
upon these illegal transactions: the other not appearing: but, even 
considering it as the case of a mere broker, the cases of Faikney v. 
Reynous (5), and Petrie v. Hannay (6), have been much doubted ; 
and are inconsistent with subsequent cases, particularly Aubert v. 
Maze (7), upon the most convincing reasoning ; that the decision of 
Ex parte Bulmer (8) does not go the length of enforcing the securi- 

(a) See,^fite, note (a) Ex parU Bulmer, 13 V. 313. 
(1) Stat. 7 Geo. II. c. 8. 
(3) 4 Bur. 2069. 

(3) 3 Term Rep. 418. 

(4) ^FUe, vol. xiii. 313 ; Ex parte Mather, iii. 373 ; and the note, 374. 
5) 4 Bur. 2069. 

(6) 3 Term Rep. 418. • 

(7) 2 Bos. & Pul. 371. 

(8) Ante, vol. xiii. 313. 
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ties, the consideration being composed in part of the produce of the 
illegal transactions ; the Lord Chancellor merely permitting the proof 
according to the account settled as to the sums received from Bulmer 
by the bankrupt, and applied tcwhis own use ; and that the distinc- 
tion between Malum Prohibitum and Malum in se in this respect can- 
not be sustained : this Statute being made upon a very different pol- 
icy from that of the Statute of Usury : these transactions being pro- 
hibited on account of their unfortunate influence on the public mor- 
als ; not, as the Statute of Usury, for the protection of individuals. 

The Lord Chancellor having during the argument expressed his 
disapprobation of the doctrine of Faikney v. Reynoua (1), 
and Petrie v. Hannay (2) said, *that, in order to decide [* 193] 
this question properly, all the cases should be considered ; 
and as it was purely a legal question, it ought to be put in a course 
for the decision of a Court of Law. 

A compromise taking place, by consent no Order was made upon 
this Petition. 

See, aanUy note 1 to Ex parte Bulmer, 13 V. 313. 



PRATT V. SLADDEN. 
[Rolls.— 1807, Dec. 15, 17.] 

Executors entitled to Uie residue, undisposed of: no inference against their legal 
right by any interest under the Will ; one only having a legacy : and, though 
called trustees as to specific trusts imposed upon them, distinct from their ap- 
pointment, as Executors no clear intention to make them trustees of the residue ; 
which requires a strong and violent, though not irresistible, presumption (a). 

£Ixecutors, appointed expressly in trust, take the residue, undisposed of, not bene- 
ficially, but in trust for the next of kin, [p. 198.] 

JohnCloke by his Will declared, that as to all his worldly estate 
both real and personal he disposed thereof as follows. The testator 
then, after devising a real estate to Elizabeth, the wife of Thomas 
Simmonds, for her life, with remainder to William Sladden, and his 
heirs, and giving to William Sladden the sum of 800Z., and to his 
executors, &c.^and different legacies to three nephews, gave and be- 
queathed to the child or children of his late nephew John Hughes 
the sum of SOOZ. ; and directed, that his executors, the said William 
Sladden and Thomas Simmonds, herein after named and appointed, 
should within six months after his decease place out at jnterest the 
said sum of 200/., in trust for the said child or children ; that the in- 

(t) 4 Bur. 2069. See, ante, vol. xiii. 316. 

(2) 3 Term Rep.^418. See, anU, vol. xiii. 317. 

(a) The question as to the residue unbequeathed is of little practical importance 
in the United States, or in England since the Statute 1 Wm. IV. cap. 40. See, 
anie, note (a) JV6wr$e v. Fuuk, I V. 344 ; note {a) MsbeU v. Murrtof, 5 V. 158. 
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terest should accumulate during minority, and from time to time be 
made principal ; and by his << said trustees " or the survivor of them, his 
executors or administrators, be placed out at interest ; and that his 
<< said trustees," &c. should divide the said legacy and accumulation, 
when the eldest child should attain the age of twenty-one, &c/ The 
testator then gave to his niece Mary Plummer 200/. ; and, after sev- 
eral other legacies, gave the sum of 400/. unto the said William 
Sladden and Thomas Simmonds, and the survivor of them, 
[* 194] ^his executors and administrators, upon trust to invest the 
same in the funds in the names of them and the survivor, 
upon the trusts to and for the several uses, intents and purposes, 
hereinafter mentioned of and concerning the same. 

The testator then declared the trust of that fund for Elizabeth, the 
daughter of his late nephew John Cloke for life : and that he relied 
on his '< said trustees " to apply it for her maintenance ; and after her 
decease he gave the said sum of 400/. among the other children of 
John Cloke ; and in case of the death of any in the life of Elizabeth, 
leaving issue, that share to go to and among, and be in trust for, 
such issue. He gave to Sladden and Simmonds 600/. 5 per cents, 
in trust to pay the interest and dividends to his niece Mary Fox for 
life ; and after her death upon trust, that they and the survivor, &c. 
shall pay the interest, &c. to his hiece Frances Taylor for life ; and 
after her death upon farther trust to transfer the principal to the chil- 
dren of his nephew John Hughes, subject to the same trusts and con- 
tingencies of survivorship as herein before directed with respect to 
the sum of 200/. herein before given to them. The Will then pro- 
ceeded thus : 

'< And I do hereby direct, that all the above legacies by me given 
shall be paid by my executors within six months next after my death ; 
and charge and subject my personal estate with the payment of the 
same ; and I farther direct that my debts and funeral expenses the 
charges of proving this my Will and all other incidental charges and 
expenses shall be paid out of the residue of my personal estate and 
whidi I have not herein disposed of and I do hereby make 
[* 195] * nominate constitute and appoint the said William Slad- 
den and Thomas Simmonds executors of this my last Will 
and Testament : Provided and my will and meaning is that my said 
trustees and executors herein before named and the survivor of them 
and the executors and administrators of such survivor shall and may 
at all times in the first place reimburse and indemnify themselves 
and himself respectively and deduct and retain to themselves and 
himself respectively ou^ of the said trust premises respectively all 
such costs charges damages and expenses as they or either of them 
shall or may at any time expend lay out or be put unto for or by rea- 
son or means of all any or either of the trusts hereby in them re- 
posed ; and that neither of them shall be answerable for any loss 
which shall or may happen to any of the said trust premises unless 
such loss happen through his or their wilful neglect or default nor one 
for the other or others of them nor for more moneys than shall 
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actually come to each of their hands respectively : but each and 
every of them for his and their own acts deeds receipts neglects or 
defaults only : nor any loss which shall or may happen by occasion of 
depositing any money in the hands keeping or custody of any public 
or common banker." 

By a codicil the testator gave to Mary Fox some specific articles 
of furniture, to be selected and delivered to her by his executors in 
his Will named and appointed ; and as to all the rest, residue and 
remainder, of his household furniture, plate, linen, and china, he 
gave and bequeathed the use of the same to his sister Elizabeth Sim- 
monds for life ; and he directed an inventory to be taken i>y, or by 
the order of, his executors, within one month after his 
^decease; and from and immediately after the death of [*196J 
his sister Elizabeth Simmonds he gave and bequeathed all 
such household furniture, plate, linen, and china, unto William 
Sladden, and to his executors, &c. and he directed the same to be a 
vested interest in the said William Sladden immediately on the tes- 
tator's decease, subject to the use thereof to his sister Elizabeth 
Simmonds for her life. 

The testator died without issue and unmarried. 

The Bill was filed by the three nephews of the testator and his 
niece Mary Plummer, against the executors and Elizabeth Simmonds, 
the sister of the testator, and wife of Simmonds, the executor praying 
an account, with reference to their legacies ; and a declaration, that 
the testator died intestate as to the residue of his personal estate ; 
and a distribution among his next of kin ; which was claimed by the 
executors for their own benefit. 

Mr. Alexander and Mr. Raupell, for the Plaintiffs, contended, 
that upon the whole of this Will these executors were intended 
to be mere trustees ; and therefore could not take the residue bene- 
ficially. 

Sir Samuel Romitty and Mr. CuUen^ for the Defendant, insisted 
upon their legal right to the residue : one of them only having a 
legacy ; and farther, the intention to give it by the appointment of 
them as executors immediately following the direction, that the debts, 
funeral expenses, &c. should be paid out of the residue of his per- 
sonal estate : that clause according to the copies of the Will pro- 
ceeding thus : 

"And which I have not herein before disposed of." 
* Upon inspection of the probate however the word ap- [* 1 97] 
pearing to be " herein," that argument fell to the ground. 

Dec. Mth, The Master of the Rolls [Sir William Grant]. — 
So long as the doctrine of the Court with regard to the right of 
executors to the residue of personal estate not expressly disposed of, 
shall stand upon its present footing, it is impossible to lay down any 
rules to prevent the frequent recurrence of this question ; for, as it 
is always open to the next of kin to show intention from the partic- 
ular wording of the Will, adverse to the efleqt of the legal appoint- 
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ment of executor, the circumstances, from which it may be endeav- 
ored to deduce that intention, may be infinitely varied. Some 
Judges have been disposed to give way to a very slight indication of 
intention against the executors ; and almost to put them upon proof 
of an intention in their favor. The modern doctrine however is, 
that the executor shall take beneficially, unless there is a strong and 
violent presumption, that he shall not so take ; for Lord Thurlow 
used too strong an expression, when he said, it must be an irresisti- . 
ble inference (1). 

The circumstances here relied on, as indicating such intention, 
are, first, that in different parts of the Will he gives his executors 
the appellation of trustees ; 2dly, that he clearly makes them trus- 
tees as to part of the property ; and 3dly, that he has given several 
directions, which would have been altogether unnecessary, 
[* 198J *upon the supposition that they were to take for their 
own benefit. As to the first, it is true, that, if executors 
are appointed expressly in trust, they cannot take beneficially ; for 
the trust is co-extensive with the office of executor. They take noth- 
ing but in trust ; and, if it is not declared, for whom they are trus- 
tees, the law ascertains, that the trust is for the next of kin. No 
case has been cited to show, what would be the effect of giving them 
the appellation of trustees, where they are appointed executors by a 
distinct clause, without any qualification or restriction whatso- 
ever (2). But, if the testator imposes specific trusts u|>on his exec- 
utors, with regard to which they may with strict propriety be called 
trustees, it would be a very strained construction, that, because he 
does so call them, he must mean to make them trustees with regard to 
the whole of the property they take as executors. In the instances, 
in which this testator directs particular sums to be invested upon 
particular trusts, he calls them trustees, and mentions them as such, 
only with reference to the object of each trust, and the direction for 
the execution of it. It is true, there is a clause, which is contended 
to be of a more general nature ; in which he calls them executors 
and trustees : viz. where he provides for their indemnity, &c. That 
however is done with perfect propriety : for, having appointed his 
executors to be trustees for specific purposes, he indemnifies those 
executors, so being made trustees, against all the costs and charges 
they may incur in the execution of such trusts. By the antecedent 
clause he had provided for all the general charges and expenses, that 
might affect the whole body of his estate ; directing those charges 
and expenses to come out of the residue. But the charges, that may 
be incurred in the execution of the trusts, he directs them to deduct 
and retain out of the trust premises respectively. His 
[* 199] * meaning is obvious; that all general charges and ex- 
penses are to be borne by the whole estate ; which he calls 
*< residue ; " but that after the separation of the trust funds each 

(1) ^nUy vol. ii. 471, CUnntU v. LewOuoaiU; see the note, anUy vol. L 363, to 
JVourse V. Fineh, 

(2) See pottf Dawton v. CUttk^ vol. xv. 409 ; xviii. ^7. 
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faod shall bear the cbargef and expenses incident to its manage- 
ment. 

But, if that were not so plainly and obviously his meaning, I 
should have inferred, that, when be called them trustees, he meant 
to speak in the limited sense, in which he had so constituted them. 
There is a case, in which in this particular is applicable to the pres- 
ent: BatteUy v. Windle (1). The result is correct in the Report; 
though the case itself is rather imperfectly stated. The Will, ac- 
cording to the Register's Book, concluded thus : 

<< I do desire my brother R. W. to be my executor and trustee to 
and for my sister Batteley and her children.'' 

Upon the second point, it is said, that part of this property is un- 
doubtedly given to the executors, as trustees ; and one of the funds 
might possibly fall into the residue ; as the object of that trust might 
fail. It is said, the executors being trustees of that fiind, they shall 
not be entitled to it ; and then, if there is any thing, which might 
possibly become residue, which they could not take, there can be no 
part of the residue, which they can take. I know no authority for 
the first proposition ; and if that were true, the second would not 
flow from it. If the executor by beilig appointed a trustee of the 
whole of the personal estate, is ab initio entirely excluded 
from the residue, * he is not the more entitled to any thing [* 200] 
as residue, because part by lapse or otherwise happens to 
become residue. But if he is not curiginally excluded from the res- 
idue by being constituted trustee of the whole, what is to prevent 
his taking any thing, that may ultimately form residue ; whether 
originally given to him as trustee for another, or given directly to 
any other person ? If not excluded, he stands as residuary legatee 
to all intents and purposes ; taking every thing, that becomes residue 
in any way ; no matter how ^ven originally. 

Supposing the law to be otherwise, and that the executor cannot 
take any specific fund, of which he had been at first appointed trus- 
tee, how is he to be prevented from taking that part, of which by no 
disposition or intendment of any sort he had been ever constituted 
trustee? Upon such a ground the executor never has been ex- 
cluded. 

An argument is then used from the manner of giving some direc- 
tions: 1st, with regard to the payment of the charges, attending the 
execution of the Will, out of the residue : 2dly, as to the indemnity 
of the executors against losses in any way ; particularly by deposit- 
ing money with bankers : 3dly, for an inventory of specific articles, 
to go, after the use for life given to a certain person, to one of the 
executors. It is said, all these directions are unnecessary, if the 
testator understood, that the trustees were to take the residue for 
their own use. They would pay the charges of course : the loss 
would be theirs : the inventory for their own benefit only. 

(l)2Bro.C.C.31. 

VOL. XIV. 9 
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But little reliance is to be placed upon clauses in a Will, which 
are contended only to be unnecessary. So many un* 
[* 201] * necessary directions ordinarily find their way into Wills, 
even those, which are not inartificially drawn, that it 
would be too much to infer direct and clear intention from the use 
of them in any given case. The testator throws together his debts, 
funeral expenses, charges of proving his Will, and all incidental ex- 
penses ; and then directs the whole to come out of the residue. 
His meaning one does not very precisely see : whether he had a 
notion, that he could first provide for his legatees, before his debts, 
&c. ; or he intended only, that general chaises should not in any 
way aflfect the legatees ; but, that, until a fund for the legacies 
should have been completely separated from the general fund, the 
general fund should bear all chaises of every description : it being 
by the subsequent clause provided, that the trust funds should res- 
pectively bear their particular charges. The provision might be un- 
necessary : but it furnishes no strong inference of intention against 
the executors. 

When this part of the Will was first read, and it purported- to be 
a direction to pay these several charges out of the residue, which he 
had not '< herein before '' disposed of it was supposed to afibrd some 
argument for the executors : as implying that, though not disposed 
of by any thing heretofore said, he was about immediately to dispose 
of it by the appointment of executors. That argument falls to the 
ground. But the efiect is only to leave the executors without the 
benefit of it, and not to raise a clear inference against them. It was 
true, that he had not then disposed of it. Must he be taken to mean, 
that, when he shall have finished the Will, he will not have dispos- 
ed' of it, but intends to die intestate with regard to it ? I cannot 
think, that such is the fair, still less, that it is the necessary, 
[* 202] * construction. The argument upon the direction for an 
inventory was given up : the benefit being to result to one 
of the executors only. 

There would perhaps have been an argument against them, if by 
the codicil there had been any bequest to the two, such as there was 
in Holford v. Wood (1). But that does notarise here; for, the new 
bequest by the codicil being to one only, it was necessary to make 
it, in order to take the joint interest out of the other. On the whole, 
not being able to discover any clear intention in the testator'to ex- 
clude his executors from the beneficial interest in the residue, I roust 
declare, that they are entitled to it. 

Dismiss the Bill : the legacies being paid. 

]. With respect to the title of an executor to the unbeqaeathed residue of his 
testator's personal property, as well as the circumstances by which that prima fa- 
cie title may be excluded, see, ante^ note 1 to Bennet v. Bachelor, 1 V. C3 ; and 
notes 3, 4, 5, 6, to JVburse v. Finch, 1 V. 344. In Griffihs v. Hamilton, the six ex- 
ecutors were held not to be trustees of their testator's residue, two of them only 

(1) .^jste, vol. iv. 7a 
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having a legacy, which wajs siffoified to be a small testimony of the testator's re- 
gard, and immediately followed a particular trust imposed upon them. 

2. It is not impossible that there may be, at the same time, a residuary clause 
and a partial intestacy ; but a will must be very specially penned to confine a gift 
of a residue to a limited operation: see note 6 to FUkering v. Lord Stamford, 2 
V.272; and note 4 to Cambridge v. Rous, 8 V. 12. 



ERRAT V. BARLOW. 

[1807, August 17.] 

Matntenaivce allowed, against a direction for accumulation, only where it is for 
the benefit of the infants ; the chance by surviving being equal ; and no other 
interest, to take effisct upon any contingency, will be defeated (a). 

Under a reference to the Master to inquire, whether the father of 
the infants, entitled under a bequest of 5000Z. charged upon real es 
tate, upon trust for the younger children of the testator's daughter 
Elizabeth Errat, to accumulate during their minority, and payable 
equally among them at their ages of twenty-one, was of ability, the 
Master reported, that he was not. A Petition was therefore pre- 
sented ; praying an allowance for maintenance out of the interest of 
the fund. 

* The Lord Chancellor [Eldon]. — I have looked [* 203] 
through all the cases upon this subject. When Greenwell . 
V. Greenwell (1) was first stated, the observation, made by Lord 
Rosslyn, [Loughborough] was, that the application to him was to 
make a Will for the testator : but two cases were produced upon 
that occasion. As to the case of Cavendish v. Mercer (2), where 
there is an express direction for accumulation, it is strong to say, 
that direction shall not have effect. That was a case however, in 
which, if I collect the effect of it right, the father, the mother, and 
the children, had among them the title to the property, that was to 
produce the interest. The children had, as among themselves, an 
equal chance to take the capital with the accumulation ; and the 
mother, who was entitled under the limitation over, consented to the 
application. That case therefore is an authority only, that, where 
the Court sees, that it is for the benefit of the infants, the chance of 
surviving being equal, and can procure the consent of all persons in- 
terested, the Court will take the chance of controverting the direc- 
tion of the Will. 

As to the case (3) before Lord Thurlow, I cannot bring myself 

(a) See, antef note (a) Greenu^eil v. Greenwdlt 5 V. 199 ; note (a) Crickett v. 
DoOfij, 3 V. 10. 

(1) Ante, vol. v. 194 ; see Lomax v. Lomax, Ex parte Kebhle, xi. 48, 604 ; £r- 
rington v. Chapman^ xii. 20; Aynsworth v. PratchxU, xiii. 321 ; and the notes, iii. 
12; 2 Swanst 436 ; Haky v. BannisUr, 4 Madd. 275. 

(2) ^nte, vol. V. 195, n. 

(3) Fendall v. J^ash, ante, vol. v. 197, n. 
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to think that case properly decided ; as upon certain contingencies 
both the principal and the interest would have gone to individuals, 
who, not only did not, but could not, consent ; not being then in 
existence. In the event of the death of a child under the age of 

twenty-one, leaving issue, the accumulated property would 
[* 204] have gone to that * issue ; and how the Court could give 

the in&nts that property, which in that event would belong 
to others, I cannot conceive. 

The result is, that, if the chance of surviving is equal among all, 
and no other interest, that upon any contingency would take effect, 
will be defeated, maintenance shall be allowed out of the interest : 
but it is impossible to give it, where in any event under the opera- 
tion and construction of the Will that interest may possibly belong 
to other persons. In this case future children coming into existence 
may take shares: but it is not stated, to whom this property is to 
go, if all the children should die under the age of twenty-one. The 
Petition must therefore stand over, until I can see the Will (I). 

As to the cases in which an allowance may be made for the maintenance of in- 
fkat lej^tees, 8ee,aiae, notes 1, 2, 3, to Cridtd v. />o%,d V. 10. 



SCARTH, Ex parte. 

[1807, August 17.] 
CoxMissiONERs of Bankruptcy Temovod for miscondoct; but are not to pay Costs. 

The subject of this petition was a complaint of the misconduct of 
the Commissioners in a country Commission of Bankruptcy by dis- 
obeying an Order of the Lord Chancellor, and in other respects. 

Sir Samuel RomiUyy in support of the Petition, pressed for costs 
against the Commissioners; observing, that he thought there had 
been instances before Lord Rosslyn. 

The Lord Chancellor said, he could remove Commissioners of 

Bankruptcy for misconduct ; but did not recollect any in- 

[* 205] stance of making them pay costs ; *and though strongly 

disapproving the conduct of these Commissioners, would 

not take that course ; but would not permit another Commission to 

be directed to them (2). 

Comuissioners of bankruptcy have, to a certain extent, an independent judi- 
cial character, the exercise of ivhich can hardly subject them to costs: Ex parte 
Kmg, 11 Yes. 420, SI 0, 15 Yes. 128 ; Doewdl v. Impof, 1 Bam. & Cress. 173 ; 

, (1) See the Order for Maintenance in this cause by the Master of the Rolls, 
stated from the Register's Book, 4 Madd. 279, Haley v. Bannieier; Stretch v. fFat- 
kins, 1 Madd. 253. 
(2) See Ex parte Scartk, poet, vol. xv. 293. 
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Exparte (Xi«er,3 Vai. ^ Beat 951; Ex parte CridUmd, 3 Yes. ^ Beat lOa 

But, as the breath which made can alap uiUDake theee jadicial officen, it ia not 
likely they should ever bristle up too stiffly, in pertinacious independence of the 
power ^ mna whom they live, and move, and have their being." 



COFFIN V. COOPER. 

[1807, AneusT 19.] 

PuBCHASsa cannot insist on bein^ discharged upon a Re^port of defective title ; if 
capable of being made good within a reasonable time ; as tD which the vendor 
will be put nnd^r terms. 

A MOTION was made by a purchaser in the Master's Office, that 
he may be discharged from his contract : the Master's Report, made 
two months ago, being against the tide : but an Act of Parliament 
had been since obtained, upon the 25th July. 

Mr. Tkamson and Mr. JDanieff, in support of the Motion, con« 
tended, that the rule is established, that, if the vendor cannot make 
a tide at the date of the Report, the purchaser has a right to be dis* 
cbaiged. 

Sir Arthur Piggott^ in opposition to the Modon, was stopped by 
the Court. 

The Lord Chancellor [EIldon]. — ^There is no such rule, as is 
suggested. Where the Master's Report is, that the vendor, getting 
in a term, or getting administration, &c. will have a tide, the Court 
will put him under terms to procure that speedily. In Whittaker v. 
Whittaker (1) Sir Robert Mackreth wished very much to be dis- 
charged from the contract ; and Lord Kenyon would not hold, that 
the vendor was to be bound during six years, whil^ all Mr. Wilkin- 
son's afiairs were winding up. 

Sbs, Ofife, note 6 to Cooper v. Detme^ 1 V.565, tnd the note to Eldridge v. Por- 
fer, 14 V. Id9. 

(1) 4 Bro. C. G. 31; see mfe, vol. z. 509. 
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PEARCE V. CRUTCHFIELD. 

[1807, Nov. 30.1 

Injunction upon affidavit of an intended marriage with a male infant, Bscd 
eighteen, restraining communication with him until farther (Jrder; and Uiat 
service of the Order at the house, which appeared to be the last place of abode, 
though apparently shut up, should be good service. 

An Order was made just before the Vacation, that Mrs. Fanner 
should attend in Court on this day ; restraining her in the mean time 
from all communication with a young man, of the age of eighteen ; 
upon affidavits of an intended marriage between them : a prosecution 
having taken place for a conspiracy for that purpose by taking the 
infant from a school, where he had been placed by his guardians. 
Mrs. Farmer was a widow, aged thirty-five. 

Affidavits were produced ; stating fruitless attempts to serve her 
during the Vacation : once at a house in Cold Bath Fields : the owner 
of which said, first, that she was not at home ; and afterwards, that, 
hearing, persons had called to inquire for her, she had left the 
house and was gone to the, country. She was then traced to the 
house of another person in King Street, Westminster: but she 
could not be seen there ; and afterwards that house appeared to be 
shut up. 

The Lord Chancellor [Eldon] granted an Injunction ; restrain- 
ing Mrs. Farmer from all communication with this infant until farther 
Order ; and ordered^ that service of this Order at the house in King 
Street, which upon the affidavits appeared to be her last place of 
abode, should be good service. 

His Lordship at first had some doubt, whether the Injunction 
could be extended beyond the period of the minority : but afterwards 
granted it generally, until farther Order ; observing, that care should 
be taken to prevent communication with this infant, until 
[*207J * the Court is sure, that he can exercise his free will. His 
Lordship also hesitated to order service at a house, that 
was shut up, to be good service; but made the Order upon a 
suggestion, that some person was residing in the house ; observing, 
that, if it appeared, that part of the fraud consists in keeping out 
of the way to avoid service, the Court will find the means of reach- 
ing it. 

1. In the case of Beard v. TratoerSy 1 Ves. Sen. 313, Lord Hardwicke made an 
order, restraining a party who wished to many an infant clandestinely, from hav- 
ing any access to the infant, by letter or otherwise. His lordship also observed, 
that any one, as amieua ctince, may make an application in behfdf of an infant^ 
though he be no relation ; and that in cases relating to projected clandestine mar- 
riages, hearsay evidence and declarations are not to be rejected in proof, but are 
entitled to .weight with the court, especially when uncontradicted on Uie other 
side. See, also, Lord Raymond's case, Ca. tanp. Talb. 58 ; Smith v. Smith, 3 Atk. 
305 ; and, as to the general superintendence exercised by the Court of Chanceiy 

VOL. XXV. 9* 
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with regard to the interests and welfare of children, see, anUy note 1 to i>e Man- 
neoUU V. Dt MannemUe, 10 V. 52. 

2. In Famno v. WnUey 1 Jac. & Walk. 644, G45, 646, Lord Eldon three times 
repeated his strong idea, that there were instances in wh^ch the court had direct- 
ed, that service of an order at the defendant's dwelling-house should be good ser- 
vice ; but, as the searches and inquiries then made produced no precedent to that 
effect, the order then made was, that service at the defendant's dwelling-house, 
and on his cle(k in court, should be good service. The principal case, however, 
tiiough then overlooked, sufficiently vouches for the accuracy of Lord Eldon's 
general recollection upon the subject In PuUeney v. ShdUm^ 5 Ves. 261 (in note), 
service of notice to quit upon the tenant's wife, at the house demised, was order- 
ed to be good service : and in Hunt v. Lever^ 5 Ves. 147, sending a subptEna to a 
defendant under cover to the person to whom he had desired his Otters to be sent, 
was ordered to be held good service. See, also, the note to EUiton v. Pickerings 
8 V. 319, with the farther references there given. 



ANONYMOUS. 

[1807, Nov. 3.] 



WaiT of execution only in the case of a party. A stranger must be served, first, 
with an order to pay the money by a given day, and, in case of default, with 
an Order to pay on another day or stand committed. 

Mr. Lewis moved, that a Solicitor should be comaiitted for a 
contempt, by not paying money into Court under An Order ; stating 
the practice to be, that a writ of execution is served only in the case 
of a party. • 

The Register (I) however took the objection^ that an Order to 
commit in the first instance cannot be made. 

The Lord Chancellor [Eldon]. — ^The practice is, as it is repre- 
sented by ihe Register. You are correct in stating, that there is no 
writ of execution, except in the case of a party : but against a per- 
son, who is not a party, you go as near that, «8 you can : ' first, get- 
ting an Order upon him to pay by a given day (2); and if he 
does not pay, then you come for another Order, that he shall 
pay by another day or stand committed (3). Take the Order 
nisi. 

See, anU^ note 1 to Caridon t. Smiihy 14 V. 180. 

. (1) Mr. Crofts. 

(2) The old practice to teove for payment forthwiik altered : 2 Dick. 691 ; AnU^ 
Himns V. , vol. viii. 381. 

(3) So in Bankruptcy, Ex parte Damson, 1 Glyn & Jam. 227. 
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WHITE V. HALL. 

[1807, Dec. 8.] 

Order to amend upon petition at the Rolls, after notice of Motion to dismiBs for 
want of prosecution for the Seal, the day, on which the Order was obtained, 
and the Motion could not be made, regular. 

Mr. Bell, for the Defendant, on this day, being a continuation of 
the Seal from the 4th of December, moved to dismiss the Bill for 
want of prosecution ; insisting, that he was entitled to that Order ; 
though the Plaintiff had after notice, but before the Defendant 
could move, applied by Petition at the Rolls, and obtained an 
Order to amend on the day, on which the Motion should have 
been made. 

The Lord Chancellor [Eldon] held, that the Plaintiff was in 
time ; and refused the Order, prayed by the Defendant. 

See note 3 to the ^^ntmymoua cate^ 2 V. 387. 



[« 209] ARRO WSMITH, Ex parU. 

[1807, Nov. 4.] 

Upon supeiseding a firandulent Commission of Bankruptcy the Solicitor charj^ed 
with Costs as well as the other parties ; ezcejit as to a criminal prosecution, 
not under a direction in Bankniptoy, and in which he was not a Defendant 

No objection, that a Conmiission or Baxilaruptcy was taken out for the express pur- 
pose of defeating an Execution. 

This Petition was presented by the Solicitor, who was charged 
with the costs by the Order, pronounced by Lord Erskine, in the 
Petition Ec parte Qmway (1) upon superseding a Conmiission of 
Bankruptcy. The prayer of this Petition was to vary the former 
Order in that respect. 

Mr. Richards and Mr. Levns, in support of the Petition. 

Sir Samuel RomiUy opposed the Petition; insisting upon the 
danger of relaxing the rule, by which in these cases the Solicitor has 
been charged with costs with the other parties. 

The Lord Chancellor [Eldon]. — ^The object of this Commis- 
sion of Bankruptcy was to defeat an Execution ; and, without any 
doubt such a purpose may be legally and honestly entertained and 
acted upon. If a party is really under circumstances, in which a 
Commission may issue against him, the Commission, though taken 
out with the express purpose of defeating an execution, is taken 



541. 



(1) Anie^ voL xiiL 62; Ex parte H^woody xiiL 67; see the notes, page 64; xi. 
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oat for a legal and legitimate purpose (1). Bat if the Com- 
mission has its foundation in nothing but fiction or fraud it 
'is impossible to hold, that the Solicitor, who, as an Officer 
and Minister of the Court, owes a duty to the Court and the 
public, can more pointedly show, that he forgets that duty, than by 
lending himself to such a fraudulent purpose. That is very difier- 
ent from mere negligence; which certainly is culpable, but not in 
the same degree as a direct intention to be engaged in the design of 
overturning an execution by fraudulent means. This execution 
was levied upon the 15th of November, 1802; at which time this 
petitioner was absent, having gone into Leicestershire. He returned 
on the 17th ; and was then applied to by the petitioning creditor 
and another person to take out the Commission. The only act of 
bankruptcy, upon which the Commission stands, is a denial upon 
that 15th of November, the day on which the bankrupt went to the 
house of Williamson ; where he continued from that day ; and it 
appears clearly, that it was not thought sufficient to rely upon that 
act of bankruptcy : an addition to the deposition being made by 
one of the Commissioners, that he has been since denied in that 
house to several creditors. I have always understood, that the 
Court expects a reasonable degree of diligent inquiry by the solic- 
itor, whether there is a petitioning creditor's debt and an act of 
bankruptcy ; and that he shall not lend himself to a fraud upon all 
the proceedings here, as well as upon the party, against whose in- 
terest the Commission is directed. The object of preventing fraud 
is not to be carried to a degree of strictness, that would raise diffi- 
culties against a solicitor, fairly endeavoring to satisfy himself, 
whether, though doubts appear, they may not be overcome ; but 
this cannot be represented as a case of mere surprise. A solicitor 
cannot be permitted to be the instrument of making the Commis- 
sion the bankrupt's Commission. It is astonishing, that 
solicitors of great * name will engage themselves as solic- [* 21 1] 
itors for the assignees, the creditors, and the bankrupt 
also. The object of this Commission was not only to defeat the ex- 
ecution, but also to get the bankrupt's certificate ; which was ob- 
tained within two months. 

As far, therefore, as the Order has subjected the solicitor to the 
payment of the costs of the proceedings under this Commission, con- 
ndering his conduct as mere negligence, it is negligence so mischiev- 
ous, that he must pay those costs. But, as to the costs of the prosecu- 
tion, there is considerable difficulty in acceding to the Order. This 
creditor has convicted some of these parties upon an indictment for 
fifaudulently conspiring by means the most reprehensible, that is, by 
legal means, to defraud him. He took that step, however, without 
any application here ; which he might have made ; and it is a strong 
measur^, sitting ia bankruptcy, to hold that criminal prosecution a 

(1) JhUe, voL XL 541, and the DoU; JBr pmU Gariner, 1 Ves. 4^ Bat. 45; 1 
Rose, 377. 
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proceeding in the administration of justice in bankruptcy ; and still 
more, that a person, who was not a Defendant in that indictment, 
should be affected with tlie costs in this way. The whole expense, 
however, of this appHcation relates equally to the other parts. The 
Petitioner therefore must be relieved froni that part of the Order at 
the expense of the costs of this application. 

See, onto, the notes to iS. C, 13 V. 62. 



ATKYNS V. WRIGHT. 

[1807, Nov. 7.] 

Motion for production of deeds and papers, referred to as in Defendant's posses- 
sion, but not described by tlie Answer or Schedule, and without an offer to 
produce them, as the Court shall direct, refused (a). 

Qualified submission to produce a Deed, if the Court shall require it, does not fix 
the Defendant ; and deprive him of the discretion of the Court as to the pro- 
priety of the production, [p. 213.] 

Effect of setting forth the contents of an Instrument, referred to for the truth of 
the statement; making the Instrument part of the Answer (6), [p. 214] 

The Bill prayed an account of the execution of a trust under a 
conveyance, dated the 13th of June, 1783, to two trustees, for .pay- 
ment of debts ; an account of what had been received from the pro- 
duce of the trust estates, &c. ; containing various charges 
[*2I2] of fraud and * collusion by the Defendants; particularly 
by indentures of lease and release, dated the 20th and 21st 
of January, 1795 ; by which one of the Defendants, the survivor of 
the original trustees, was discharged from the trust, and the other 
Defendant was appointed trustee. The charges of fraud were de- 
nied by the answer. 

A motion was made, that the Defendant Wright, the new trustee, 
may leave with his Clerk in Court the indentures of the 12th and 13th 
of June, 1783, and several other deeds, particularly described ; all 
which deeds he admits by his answer are in his possession ; and an 
indenture, dated the 24th of February, 1802, purporting to be a re- 
lease to him and other persons, to which, by his answer, he refers, 
when it shall be produced ; with liberty to the Plaintiflf to peruse and 
take copies, &c. ; and that the other Defendant may leave with his 
Clerk in Court all the accounts of the receivers under the trust deedy 
and all settled accounts with receipts and discharges, admitted to be 

(a) Story, Eq. PL §860. 

(6) See Story, Eq. PL J 860 ; Cooper, Eq. PL 317, 318. But it is very different, 
if a defendant only mentions the existence of a deed in his custody, which destroys 
the plaintiff's claim, as a release, without going on in the answer to describe it, 
or offering to produce it ; for, in such a case, the Court will not order the produc- 
tion. Ibid, 2 Daniel], Ch. Pr. &59. 
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in his hands, the bill of costs in the trasf to the year 1787 ; a deed 
of indemnity to him from the new trustee, dated the 3d of January, 
1794, referred to by the answer ; the particulars of a sale of a lease- 
hold house, plate and furniture, with the application of the produce ; 
with the several other accounts admitted to be in his custody ; and 
also all letters, written by the original Cestui que trust in the latter 
part of his life to the Defendant, &c. 

Mr. Hall and Mr. Plowden, in support of the Motion. 

Mr. Richards, Sir Samuel RomiUy, and Mr. Thomson^ for the De- 
fendant, opposed the motion, as against the practice. 

* The Lord Chancellor [Eldon]. — Formerly the prac- [* 213] 
tice was, that,' where the answer did not describe, either in 
the body or by schedule, which is part of the answer, the deed, of 
which a production was desired, the Court would not make an Or- 
der upon motion for the production ; as it could not determine by 
looking at the answer or the schedule, whether that production had 
been made or not : and formerly bills were framed, calling upon the 
party to produce deeds, or to set forth their short contents, &c. If 
that sort of practice is to be restored, there is no doubt in this in- 
stance, that, if the Bill has in the interrogating part been so framed 
as to call for an answer, that would entitle the Plaintiff to move for 
the accounts and papers, referred to in these notices, this answer 
must be insufficient ; for, though it refers to divers deeds, accounts, 
and papers, it does not describe them. With regard, however, to 
this particular deed, the release by Atkyns, the Bill does not appear 
to have been drawn with the knowledge, that such a deed existed ; 
and the fact of its existence comes out by the answer ; and with ad- 
mission, sufficiently distinct upon a fair construction, that the deed 
is in the possession of the Defendant Graham ; though the words are 
certainly singular ; speaking of deeds, before stated, referred and al- 
luded to ; but the answer does not contain an oflTer to produce that 
deed as the Court shall direct. This Defendant has not done what 
was done in a late case ; where, the Defendant admitting, that he had 
the deed, and was ready to produce it, if the Court should require 
him to do so, Mr. Fonblanque contended, that he had not by that 
form of pleading enabled the Court to dispense with the judicial tlis- 
cretion to call for the production, or not ; and 1 thought that was not 
a voluntary offer, that ought to fix the Defendant ; but that 
it was a * submission to the discretion of the Court, and no [* 214] 
dispensation with the discretion of the Court not to order 
the production, if it should not be thought proper to make it. Here 
is no room to say, the answer leaves to the discretion of the Court, 
whether, having regard to the justice due to both parties, the Court 
would call upon the Defendant to produce that deed. In another 
case I said, that whether the party was or was not capable of setting 
forth the contents of the instrument, he had in a great measure set 
them forth ; and for the truth of what he set forth, he referred to the 
instruments ; there was, therefore, no question of production ; as be 
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made the instrument part of his answer. But this Defendant has 
said, in substance, that he denies all this fraud, negligenoe, and cul- 
pable conduct with which he is charged; and whether his answer is 
true or false in that respect, here is a deed that is not impeached : 
viz. a release of all claims whatsoever, as in the said indenture will 
appear ; and claiming the same benefit, as if he had pleaded it He 
must produce that instrument at the hearing of the cause; but his 
answer means only, that in this stage he does not put his defence upon 
a plea with Profert ; stating merely, that there is such an instrument, 
which is to be his defence, if he shall produce it ; not otherwise. My 
opinion is, that upon this Bill and Answer the Plaintiff cannot com- 
pel the production in this stage of the cause (1). 

Sbe, ante, the note to CaUon v. Harvof, 13 V. 391 ; the note to WU^ ▼. P^jfor, 
7 V.411; andthenotetoI>an0inT. C(Me,8 V. 158, with the farther references 
thOTB given. 

m wfnie, Ikk^ Siqftahwy ^.JtmumiM, voL iv. 66, and the note, 72; Darwim 
V. CWbe, viiL 158, ud the note, 159; poti, Piekaring v.il^, zviiL 484, and the 
references. 
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PICKETT V. LOGGON. 
[1807, Not. 9, 11, 24 ; Dbc. 14] 

CoNVSTANCx by Leaae and Release and Fine set aside upon pfreat inadequacy of 
comidentioD, combined with miarepreaentatioa and smpnae upon puties in 
eztieme diatom, ignorant of their intereata, and not properly nrotected ; though 
the traoaaction took place twelve years before the Bill and a former BiU having 
been dismissed, the Plaintiff not appearing ; that objection not being made 
either by Plea or Answer (a). 

Av to the £fibct of inadequacy alone, Ouart (hi 

The account limited to the time of the Bill filed (c). 

E^ect of a Fine, operating as an Estoppel, to pass any future interest, [p. 240.] 

Thk prayer of this Bill, filed in the year 1800, was a declaration, 
that the execution of indentures of lease and release, and bargain 
and sale, a fine, and a surrender of copyhold estates, were obtained 
by fraud and imposition on the Plaintifis: and that an undue ad- 
vantage was taken of their ignorance and poverty ; that the same 
may be therefore declared fraudulent and void, and set aside ; that 
the Defendant may be decreed to deliver up the freehold premises, 
and to surrender the copyhold ; and an account of the rents and 
profits since the death of William Loggon, under whom the Plain- 
tifis, Mary Pickett and Elizabeth Kerman, claimed as co-heiresses at 
law ; the Plaintiflfs undertaking to account for the consideration, re- 
ceived by them. 

The circumstances, under which this relief was prayed, were ac- 
cording to the Bill, and the evidence for the Plaintiffs, as follows. 
William Loggon died upon the 8th of October, 1787 ; seised in fee 

(a) Circumstances of extreme necessity and distress, although not accompanied 
by any direct restraint or duress, may so entirely overcome the free agency of a 
party, as to justi^ the Court in setting aside a contract made by him, on account 
of aome oppression, or fraudulent advantacp, or imposition, attendant upon it 
1 SURy, £q. Jur. § 23Q, So, if prooer time is not allowed to a party, and he acts 
improvidently ; if he is importunately pressed ; if those, in whom he places confi- 
dence, make use of strong persuasions ; if he is not fully aware of the conse- 
quences, but is suddenly drawn to act; if he is not permitted to consult disinter- 
ested friends, or counsel, before he is called upon to act, in circumstances of sud- 
den emergency, or unexpected right or acquisition. lb. § 251. 

If an agreement be unconscionable, a Court of law will sometimes render such 
judgment for damages as may appear reasonable, without being bound by the 
terms of the contract Baxter v. Wakt, 12 Mass. 965 ; CttUer v. How, 8 Mass. 
257; CuUer v. Johnmm, 8 Mass. 266; 1 Stoiy, Eq. Jur. §348. 

Where there has been a fraud Courts of Equity will open accounts after any 
length of time. See, ante, note (a) Wharton v. May, 5 V. 27. It has been said 
that the Statute of Limitations will commence running from the time of the discov- 
enr of the firaud. Braokshank ▼. SmOk, 2 Younge d& C. 58; Whalky v. WheMey, 
3 BHgh, 1 ; 2 Story, Eq. Jur. § 1521 a. 

The objection of the Statute of Limitations may be taken by pica or answer. 
Story, Eq. PL §751; DtxUr v. Arnold, 3 Sumner, 152; Van Hook v. WktUoeky 
7 Paige, 372. 

(6) Mere inade^piacy of price, or any other inequality in the bargain, is not to 
be understood as constituting per se a ground to avoid a bargain in Equity. 
1 Stoiy, Eq. Jur. § 244 ; Osf^ood v. FranJdxn, 2 Johns. Ch. 1. 

(c> See ikrcy v. Dinmddk, 4 Bro. C. C. (Am. ed. 1844,) 258, 269, note. 
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simple, and to him and his heirs, according to the custom of the 
manor, of freehold and copyhold estates, in the counties of Cam- 
bridge and Kent ; which he had purchased. In August 1788 an ad- 
vertisement was published for his heir at law ; at which time the 
Plaintiff Mary Pickett was living with her late husband David Ware 
in Yorkshire, and Elizabeth Kerman with her husband Thomas Ker- 
man, in Lincolnshire ; all in very indigent circumstances ; procuring 
their livelihood as daily laborers ; and Thomas Kerman being a pris- 
oner under sentence of transportation for felony. Mary Pickett and 
Elizabeth Kerman in consequence of that advertisement, having re- 
ceived no intelligence of their brother John Carr, since he went 
abroad, above twenty-five years before, in the event of 
[*216] * whose death without issue they were entitled as co-heir- 
esses at law and by the custom of William Loggon, came 
to London, and upon application to Francis Grojan, the Attorney of 
the Defendant Dinah Loggon, the widow of William Loggon, were 
informed, that they were not entitled ; as they were not able to prove 
the death of Carr ; whom Grojan represented to be then in India ; 
and the Defendant, through Grojan, proposed to give them 1000/. if 
they would execute a deed to enable her to retain possession of the 
estates, until they could prove their brother's death ; to which pro- 
posal they acceded in consequence of their not being then able to 
prove his death and Grojan's information. 

David Ware, in consequence of the proposal of Grojan, came to 
London ; and, after several meetings, Grojan proposed, that they 
should sign an agreement, which he would prepare, to bind the bar- 
gain ; and that he would thereupon advance them some money ; and 
accordingly David Ware, Mary Pickett, and Elizabeth Kerman, be- 
ing then in great distress by the want of food and clothing, and not 
having any means whatever of procuring a subsistence in London, 
iind Grojan having peremptorily refused to advance them the small- 
est sum to procure them necessaries, they were induced by his rep- 
resentations to sign the agreement, prepared by him ; upon which 
he gave David Ware and Elizabeth Kerman JO/, each. 

On the 19th of December, 1788, the deeds were produced for ex- 
ecution ; which they were informed by Grojan were necessary for 
carrying the aforesaid proposal into execution. They had been al- 
ready executed by Thomas Kerman, on board a transport at Ports- 
mouth ; whence he was about to sail under the sentence of trans- 
portation for Botany Bay. Grojan's son having gone to 
[*217] * Portsmouth to procure his execution ; and his wife, hav- 
ing been repeatedly told, that, even if she could prove her 
brother's death, she could not receive any part of the estates, as her 
husband had been convicted of felony, and had thereby forfeited 
them, was therefore very anxious to carry the proposal into execu- 
tion : but Mary Pickett and Ware being suspicious, that some ad- 
vantage would be taken of their ignorance and poverty, and express- 
ing their fears, that they should be wronged, and Ware particularly 
having refused to execute, Grojan, to induce them to execute, told 
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them, Mary Pickett and Elizabeth Kerman were not the heirs ; for 
John Carr was then alive in India ; ttierefore the money they were 
to receive was merely a gift to them ; and assured them, that, when 
they could prove their brother's death, the estates would still be 
theirs ; and David Ware still hesitating, Grojan presented two guin- 
eas to him, saying, he would give him that to sign the deed ; al- 
though it would be out of his own pocket. Accordingly, upon the 
faith of such assurances and representations, and that the deeds 
were merely for the purpose of entitling the Defendant to the pos- 
session of the estates, until they should be able to prove the death 
of Carr, they were induced to execute the deeds, acknowledge a fine, 
and execute a Letter of Attorney for surrendering the copyholds : 
Mary Pickett executing by her mark. 

The Bill contained an allegation, that, if the deeds were read over, 
they were read over so curiously, that Mary Pickett, Ware, and Eliz- 
abeth Kerman, did not understand them, nor was any attempt made 
to explain them ; and in particular, the recital, that John Carr was 
dead, the Plaintiff, Mary Pickett, never heard ; and, if she had heard 
or conceived that to be the fact, she would on no account have ex- 
ecuted. 

* The release, dated the 19th of December, 1788, recit- [* 218] 
ed, that Mary Ware and Elizabeth Kerman are co-heiresses 
at law, and customary co-heiresses of William Loggon ; that he had 
made a Will, dated the 23d of October, 1766 ; giving all the residue 
of his personal estate, subject to an annuity of 10/., and a legacy of 
lOL to his mother, and to his debts, &c, to his wife, Dinah Loggon ; 
whom he appointed sole executrix ; that he was not at that time 
seised of any freehold or copyhold estates ; but in 1769, purchased 
the estates in the counties of Cambridge and Kent ; that after these 
purchases, and shortly before his death, he frequently declared his 
intention to make a new Will, and to devise the said estates to the 
use of his wife for her life, and to empower her to dispose of one 
moiety after her death ; but, before such new Will was prepared, on 
the 8th of October, 1787, he died without issue; leaving his wife^ 
surviving him ; who proved his said Will ; that at his decease he 
was seised of an estate in fee-simple in the premises at Bexley Heath, 
in the county of Kent, and of the estates in the county of Cambridge, 
subject to an annuity of 130/. to Mary Ward for her life ; and that 
he was seized to him and his heirs, according to the custom of the 
manor of the said copyhold estates in the county of Cambridge ; that 
Dinah Loggon entered into possession of all the premises ; that Da- 
vid Ware, and Mary his wife, and Thomais Kerman, and Elizabeth 
his wife, allege and insist, that as William Loggon did not by his 
Will devise or otherwise dispose of the said freehold or copyhold 
premises, they devolved to his heirs at law, and customary heirs, sub- 
ject only to the dower or free bench of Dinah Loggon, and the said 
annuity to Mary Ward ; that they also insist, that Robert Loggon, 
father of the testator, had issue, four sons, &c. (stating the ped- 
igree) ; that John Carr and his brothers (naming them) respect- 
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ivdy died without issue, in the life of William Loggon; and 
Mary Ward and Elizabeth Kerman were the only children of 
Ann Carr, living at the death of William Loggon ; and that aa 
such the said Mary Ware and Elizabeth Kerman at the time of 
the death of the . said William Loggon were and now are, co-heir- 
esses at law of the said William Loggon, and also his customary co- 
heiresses ; that the said David Ware and Mary his wife, and Thomas 
Kerman and Elizabeth his wife, (^in right of the said Mary and Eliz- 
abeth, as co-heiresses, as aforesaid) have lately claimed to be weU 
entitled to the said freehold and copyhold premises, and to the rents 
and profits accrued since the death of William Loggon ; that in con- 
sequence of such claim sundry difierences and disputes have arisen 
between the said David and Mary Ware, and Thomas and Elizabeth 
Kerman, and Dinah Loggon concerning, the said premises, and for 
the absolute and final settling and determining of all and every such 
difierences and disputes, and, in order to prevent any Utigation be- 
tween the said David and Mary Ware, and Thomas and Elizabeth 
Kerman, and Dinah Loggon, concerning the said freehold and copy- 
hold premises, and the rents and profits thereof, and to the end that 
Dinah Loggon and her heirs may be well and efiectually seised of 
and absolutely entided unto the inheritance in fee-simple of the free- 
hold premises, and to the rents and profits from the death of William 
Loggan, subject to the said annuity of 1302. out of the freehold prem- 
ises in the county of Cambridge, and that Dinah Loggon and her 
customary heirs may be well and efiectually seised, &c. of the said 
copyhold premises, and the rents, &c. from the death of William 
Loggon, it hath been agreed, that Dinah Loggon shall pay to David 
Ware, and Thomas and Elizabeth Kerman, the sum of 1046/. ; and 
that in consideration thereof David and Mary Ware, and Thomas 

and Elizabeth Kerman, shall convey and surrender to the 
[* 220] use of Dinah Loggon, * her heirs and assigns, &c. ; it was 

declared, that in pursuance of the said agreement and in con- 
sideration of the sum of 10462., David and Mary Ware, and Thomas 
and Elizabeth Kerman, conveyed all the said premises /stating them) 
accordingly, to Grojan, to the use of Dinah Loggon and tier heirs, with 
covenants to levy fines, and to procure themselves to be admitted, 
and to surrender the copyholds ; and that they assigned the rents 
and profits, accrued since the death of William Loggon, &c. ; and 
David Ware and Thomas Kerman covenanted, that they, &c. for 
and notwithstanding any act, &c. by them or any or either of them, 
or by the said William Loggon, or any person lawfully claiming, or to 
claim, through, from, under, or in trust, for him, are lawfully seised, 
&c. subject to the said annuity, and the dower, &c. of Dinah Log- 
gon, and for quiet enjoyment without disturbance by them, or any 
person claiming under them, or under William Loggon, except Mary 
Ward, &c. and for indemnity against all acts, &c. of them, &c. or 
of William Loggon, or any person claiming under him, &c. and for 
farther assurance by them, &c. or any person claiming under them 
or William Loggon. 
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The Bill charged, that the Plaintiffs have lately discovered, that 
the whole transaction was a fraud ; that at the execution of the 
agreement John Carr was dead : that he died ii> Flanders in 1783 ; 
that his death was known to the Defendant and Grojan ; that the 
recitals of his death and the title of his sisters, were suppressed in 
reading the indenture ; that Grojan repeatedly stated, that he was 
alive in India, and they were not co-heiresses, &c. ; and that the 
Plaintiffs conceived, they were executing a deed merely to enable the 
Defendant to hold th^ estates, until they should be able to prove the 
death of Carr ; that contrary to tb^ real agreement, and 
by an undue advantage * being taken of their ignorance [*231] 
and indigent situation, they were drawn in by the assur- 
ances and representations of Grojan to execute the conveyance, by 
which they were made to release their interests in the freehold es- 
tates, and to surrender the copyholds, for a consideration so very in- 
adequate, as alone to warrant an inference of imposition and fraud ; 
or, if on the other hand Carr should appear to be living, then, in con- 
sequence of the covenant as to title, for farther assurance and 
quiet enjoyment, the consideration might have been recovered in 
damages ; that the agreement was never read over, or not truly read 
over and explained, to them, previous to the signing ; nor perused 
by any professional man on behalf of the Wares and Kermans ; nor 
did any professional person properly attend to their interests ; and 
David Ware (who was much addicted to drinking) and his wife, 
and Elizabeth Kerman, were very illiterate, and not able to under- 
stand the effect thereof; that Grojan refused to inform them of the 
value of the estates ; that no rental was ever produced ; and that 
the Defendant or her attorney possessed some information respecting 
Carr, which was withheld. Elizabeth Kerman died without issue ; 
leaving the Plaintiff, Mary Pickett, her heir at law, and not having 
made any other disposition of her interest in these estates. 

The Defendant, by her answer, represented the intention of her 
husband to make a Will according to the recital of the deed ; 
which was prevented only by a violent attack of the gout and stone, , 
which occasioned his death. She denied that she published, or was 
privy to, the advertisement; and stated, that the Plaintiff and her 
husband. Ware, and Elizabeth Kerman, had the assistance of two 
attorneys in London ; and, at the first meeting upon the subject, 
they insisted upon their title, and that Carr had died 
abroad ; upon which the Defendant, * being unwilling to [* 222] 
enter into litigation, proposed, if they could make out a 
good title, to purchase the estates. The attorney did, in conse- 
quence of that proposal, produce a pedigree, containing, as to John 
Carr, only the copy of an extract from the books of the East India 
Company, expressing, that he entered on board aa India ship on the 
29th of April, 1766, and was discharged on the 14th of February, 
1767. The Defendant stated her belief, that they were informed by 
their attorneys, that, unless they could produce some probable evi- 

VOL. XIV. 10 
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dence of Carr's death without issue, they could not evict the Defend- 
ant of the possession of the estates ; but they stiil insisted, that the 
length of time since he had been heard of, ought to be considered 
as evidence of his death ; and sometimes, that the Plaintiff had re- 
ceived certain intelligence of it. 

The answer farther stated, that, though the Defendant was ad- 
vised, that the Plaintiff and her sister were not entitled, unless Carr 
was dead, without issue, yet, to prevent litigation, she authorised 
Grojan to treat for such title as they could make ; and, after several 
meetings, their attorneys proposed to take 1500i. : which the De- 
fendant upon the objection for want of evidence of Carr's death re- 
fused to give ; but at length 1000/. was proposed, and accepted, 
with the addition of 46/. to cover their expenses. The drafts of the 
deeds were approved by their attorneys. The Defendant denied 
that the agreement was for -the execution of a deed to enable the 
Defendant to keep possession, until they could prove their brother's 
death. She stated, that the two guineas, paid by Grojan to David 
Ware at the time of execution, were paid for his expenses in going 
to London ; which he insisted upon being paid, in consequence of 
Elizabeth Kerman's expense in going to Portsmouth, to procure the 

execution by her husband, having been paid by Grojan 
[* 223] * on the part of the Defendant. She denied, that they 

were drawn in by any undue advantage taken of their ig- 
norance and indigent situation, the representation stated in the Bill, 
or any other undue means ; and stated, that if, in case Carr should 
appear to be living, the consideration might have been recovered 
under the covenants, she could have no hope of obtaining damages 
from persons in such circumstances. She denied, that she, or, Gro- 
jan to her knowledge, possessed any information, which was with- 
held. 

Joseph and Thomas Ware, Grojan being dead, proved the agree- 
ment, as represented by the Bill ; that the pedigree had been deliv- 
ered to Grojan ; who said the Defendant was running a great risk ; 
as the 1000/. was only a gift to the Plaintiff and the other parties 
until it should be proved, that Carr was dead ; and, when that should 
be proved, the estate would again be theirs ; that the agreement, re- 
quired by Grojan for binding them, was drawn up by him, and signed 
by them at his house ; that no particular of the estates was shown at 
any of the meetings ; that they knew nothing of the estates ; that, 
while the conveyance was reading, David Ware declared, that he 
would not execute, as he found, that the estates consisted of more 
lands than he expected ; and. then Grojan offered to g^ve him two 
guineas^ to'cxecute ; which he accordingly received ; and then exe- 
cuted. A memorandum, signed by the parties, was indorsed upon 
the draft : acknowledging, that on account of not being able to 
prove the death of Carr they, upon due deliberation, and the 
advice of their friends, agreed to take the 1046/. The evidence of 
surveyors stated the value of the estates, subject to the dower, 
at 6000/. 
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A Bill had been filed in Michaelmas Term, 1792, against the De- 
fendant Mrs. Loggon, and Grojan ; and that cause, on the 
9th of February, 1796, came on to * be heard ; when, no [•224] 
Counsel appearing for the Plaintiffs, the Bill was dismissed 
with costs. That Decree was enrolled in Michaelmas Term, 1796. 
In Trinity Term, 1800, the Plaintiffs presented a Petition, that the 
Order of dismissal might be set aside on paying the costs of the en- 
rolment : and that the Plaintiffs might be at liberty again to set down 
Che cause for hearing on payment of the costs of the day. On the 
11th of August that application was refused; and, in Michaelmas 
Term following the costs of both the Defendants in that cause were 
taxed ; and in the same Term the Bill in this cause was filed against 
Mrs. Loggon alone ; who obtained an Order for time to answer, until 
the costs of the former suit should be paid ; which were paid accord- 
ingly (1). The Bill charged,, that, the former Bill having been dis- 
missed only because the solicitor of the Plaintiffs had neglected to 
employ Counsel, and not upon the merits on a hearing, the Plaintiflfs 
are now entitled to the same relief, as if that Bill had not been filed. 

Sir Samuel RomiUy, Mr. Steven, and Mr. BowdUr, for the Plain- 
tiffs. — ^The principles upon which relief is sought by this Bill, and the 
rules, that have been derived from them, appear in various cases ; 
Bemey v. Pitt (2). Lord Chesterfield v. Janssen (3). Gwyvne v. 
Heaion (4). Heathcote v. Paignon (5), and UnderhiUv. Horwood (6) ; 
where your Lordship thus collected the result of the authorities upon 
the point of inadequacy ; that, if the terms are so extremely inade- 
quate as to satisfy the conscience of the Court by the amount of the 
inadequacy, that there must have been imposition, or that 
•species of pressure upon distress, which in the view of [*225] 
this Court amounts to oppression, this Court will order the 
instruments to be delivered up. Under those authorities relief may 
be had upon inadequacy, if in such a degree as alone to furnish evi- 
dence of fraud ; and, if not sufficient alone, it may, combined with 
other circumstances, have that effect ; and mark, according to Lord 
Thurlow's expression, overreaching on one side, and imbecility on the 
other. In the case of a young heir the strictest rule of Equity pre- 
vails ; and inadequacy alone, combined with the imbecility, attributed 
to such a person, is sufiicient ; and in Gtvynne v. Heaton (7), that 
principle was extended to a person parting with his expectancy ; and 
upon inadequacy and indigence the bargain was set aside in favor of 
the party, who proposed the terms : Lord Thurlow remarking (8), 
(he qualification, imposed by the modern cases upon dispositions of 



(1) Pickett V. Loggon^ ante, vol. v. 702. 

(2) 3 P. Will, m, n. 

(3) 2 Yea. 125 ; 1 AtL 301 ; 1 Wils. 286. 

(4) 1 Bro. C. C. 1. 

(5) 2 Bro. C. C. 167. 

(6) ^nte, vol. x. 209 ; see 219 ; viii. 137, and the notes. 

(7) 1 Bro. C. C. 1. 
[B) 1 Bro. C. C. 9. 
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reversionary interests ; that there is a policy in justice, protecting 
the person, who has the expectancy ; and reducing him to the situ- 
ation of an infant against the effects of his own conduct. 

Every principle, upon which the stricter rule of Equity, as to 
young heirs, has been extended to the sale of an expectancy, justifies 
this Bill : the ground being, that a party, in such a situation, and in 
want of immediate support, is exposed to advantages, that may be 
taken by other persons. This suit was instituted under similar cir- 
cumstances : parties, entitled to an estate, of which the Defendant 
was in possession, having also the title-deeds ; the possession to be 
obtained only by a suit, of which the event was in some degree un- 
certain ; and which, from the extreme ignorance of these parties, 
might appear to them extremely uncertain. It is clear upon this 
deed, that it was the Defendant's deed ; drawn by her at- 
[• 226] torney, * for her own special purposes : nothing against her 
interest inserted, or in her favor omitted : the possession, 
retained against the heir, tortious ; a trustee, taking advantage of 
her situation, to make a bargain for her own benefit with the heir. 
Certa\nly, as LordThurlow says (1), in Gwynne v. Heaton, if parties 
are of full age, treating upon equal terms, without imposition, and 
there is even gross inequality, the transaction shall not be set aside. 
Undoubtedly, a man shall not be relieved against the consequences 
of his own folly. That proposition, however, excludes almost all the 
circumstances of this case. Can these parties be represented as upon 
equal terms ? The hazard here also is very slight ; but that circum- 
stance is the very inducement to contracts of this sort ; which is al- 
luded to by Lord Hardwicke in the case of Bamardiston v. Lin- 
good (2), observing, that it is never admitted as a reason against the 
relief. 

The deed, stating the title of the Plaintiff and her sister as abso- 
lute, is at variance with the agreement, representing their title as very 
uncertain, from the doubt, whether their brother was not living. Ab- 
sence for twenty years, without being heard of, is a sufficient ground 
for presuming death : whatever doubt may be entertained as to seven 
years ; which was in the case of Doe, on the demise of George v. 
Jesson (3), considered the limit, after which the presumption arises. 
The recital, that Thomas Kerman had been convicted of felony, 
whereby his interest was forfeited to the Crown, has by no means a 
clear foundation. First, the fact is doubtful, whether the crime was 
more than petty larceny : Secondly, whether it was previous to the 
death of Loggon : Thirdly, a right of entry in respect of a 
[* 227] man's wife not being a * subject of forfeiture. The agree- 
ment, however, assumes that fact as one of the grounds for 
reducing the consideration : a depreciation of the property in the view 
of these parties, acting upon the mistake of their attorney : and ^< the 
other difficulties," referred to, are no more than the tortious possession. 

(1) 1 Bro. C. C. 9. 

(2) 2 Atk. 133. 

(3) 6 East, 80. 
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The value is proved to have been at that time 5000/. What degree 
of inadequacy will be sufficient, if the proportion of five to one is 
not ? Combined with that is extreme distress, and great reluctance 
to conclude the bargain ; ignorance of their rights, and the value of 
the property, the direct effect of oppression and fraud, by taking pos- 
session and keeping the deeds ; the negligence of their attorneys, 
making a loose valuation upon the rough rental, then only 123/. ; but 
soon afterwards, upon the expiration of the lease, raised to 155/. ; and 
their despair, from mistaken advice upon the Law, both as to the for- 
feiture, and that the estate could not be recovered without better 
evidence of the brother's death ; the observations upon the deed it- 
self; the covenant for the title to convey absolutely, and for farther 
Assurance ; a covenant not only against their own acts, but against 
the acts of Loggon. According to the cases, BrodericJc v. Brod- 
ericJc (1), and Jarcis v. Duke (2), and the admissioa of Lord Mac- 
clesfield, in Cann v. Cann (3), either suppressio veri, or snggestio 
falsi, is a good reason for setting aside a conveyance. ^ It is true, in 
the exercise of this jurisdiction much is left to discretion ; but that is 
no objection, and must be preferred to the rule of the Civil Law ; fix- 
ing the limit, at which a contract shall be set aside, at less 
than half the value. This Court takes a much wiser course ; not 
laying down an abstract proposition ; but having regard to situation, 
character, conduct, and all the circumstances, that may 
enable one party to obtain advantage at the * expense of [* 228] 
another : and adapting the relief to the substantial justice 
of each case: the aim and essence of equitable jurisdiction. 

Sir Arthur Piggott, Mr. Hart, and Mr. Toller, for the Defend- 
ant. — The first objection to this Bill is the former suit, abandoned. 
If that objection should not prevail, suits may be instituted without 
any limit. The former suit, instituted in 1792, and twice abandon- 
ed, was upon the same circumstances ; with the exception of the two 
surveyors, upon the same evidence ; and precisely upon the same 
grounds ; and, Grojan having disclaimed, substantially between the 
same parties. Though it is true, this point is neither insisted on by 
a plea, nor raised by the answer, still the objection in this shape is 
very considerable from the magnitude of the mischief; if persons 
under these circumstances, having received a considerable sum of 
money, the whole, for which they had contracted, can, under the 
pretence of poverty, that they cannot fee Counsel, whose assistance 
is always liberally afforded in a proper case, even without a suit in 
forma pauperis, the cause having passed through all the stages, when 
a link of the evidence is wanting, stop short, with the view of after- 
wards supplying that defect in another suit at a distant period ; 
when, as in this instance, by the death of Grojan, the most material 
evidence may be lost. 

A case, necessary to sustain this Bill, advantage taken of distress, 

(1) 2 P. Wm. 239. 

(2) 1 Vem. 20. 

(3) 2 P. Will. 723. 
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misrepresentation and fraud, has not been made out, lo induce a 
Court of Equity to interpose after this length of time, and the trans- 
actions, that have taken place. The amount of the evidence is, that 
Grojan, until the contract took place, would not suppl/ these parties 

with money. If, during the progress of the treaty, he had 
[* 229] * fed their distress, that conduct would have received, and 

deserved, the animadversion of a Court of Justice. The 
family of Loggon was very obscure. He appears not to have had a 
regard for any person except his wife ; to whose industry he was prin- 
cipally indebted for his success in life. At the distance of nineteen 
years relief is sought against a transaction, the efiect of a dry bar- 
gain between parties, standing in adverse positions ; each entitled to 
the best terms, that could be obtained. Mere inadequacy of consid- 
eration is no ground for relief. The high morality of the Stoics, ac- 
cording to which the purchaser should refuse to take the article 
for less than the full value, has no place in the jurisprudence of this 
country. 

Sir Samuel Romitty, in reply. — ^The objection upon what passed 
in the former suit ought to have been made by a plea. The efiect 
of omitting to plead the Decree in the former suit is, that the Plain- 
tifi* is deceived ; and put to the expense of bringing the cause into 
Court. It is not, however, to be conceded, that a plea of the Decree 
in the former suit could have availed the Defendant. The propo- 
sition, that a Decree, dismissing a Bill on the ground, that the Plain- 
tifi* deserted it at the hearing, can be insisted upon as a complete 
plea in bar to a suit for the same object, requires some authority : 
the analogy between law and equity being perfect in this respect, 
that the Plaintiff* may be nonsuited ; Robsan v. Cranwel (1). Ben- 
son V. Vernon (2). Kemp v. Squire (3). Length of time forms a 
strong objection, where it can be used to show acquiescence, but in 

no other way ; and in cases of fraud it cannot be a 
[* 230] bar. If in any * case the lapse of time can be accounted 

for in a satisfactory manner, this is the case ; four years 
only having elapsed between that conveyance and the complaint ; 
and since that repeated attempts to obtain justice ; with intervals, 
arising only from poverty and extreme distress ; one party- actually 
at Portsmouth, under sentence of transportation, as a convict, when 
the auspicious moment for negotiation was seized by the Defend- 
ant's attorney, to propose those terms, from which he never relaxed ; 
and under a total ignorance of their rights, and under the influence 
of misrepresentation they sold their title, such as it was. The value 
of the estate is admitted to be far beyond the price ; and the De- 
fendant attempts to sustain the transaction on that ground as a pur- 
chase, not of an estate, but of a very doubtful chance only ; the un- 
certainty consisting in the possible existence of a person, who had 
not been heard of for nineteen years ; seven years having been held 

(1) Cited 1 Ves. 205. 

(2) 4 Bro. C. C. 546, cited 1 Ves. 206. 

(3) ] Ves. 205; 1 Dick. 131. 
VOL. XIV. 10* 
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a sufficient absence to raise the presumption. It is clear, however, 
from the conveyance, taken by the Defendant, which she cannot 
contradict, that the contract was for a clear, not a doubtful, title ; 
not for such a title as they have, but for a sale of the estate ; as- 
serting the title of the co-heiresses, the Defendant's right to dower, 
the fact of Carr's death without issue, and proceeding to convey 
absolutely ; with covenants, such as were never met with in any 
conveyance ; against all acts, not only by themselves, or persons 
claiming under them, but also of Loggon, the ancestor, under whom 
they claim, and of all persons claiming from him ; and each party, 
though they were entitled in moieties, is made to covenant for the 
whole. 

June I4th. The Lord Chancellor [Eldon]. — This Bill is filed 
under very peculiar circumstances ; raising questions, per- 
haps of great difficulty, certainly of * great importance; [*231] 
praying a declaration, that deeds and acts of assurance, 
bearing date as long ago as ] 788, were obtained by fraud ; or, that 
undue advantage was taken of the Plaintiff's ignorance and poverty ; 
with the consequential relief. This Bill was filed in the year 1800, 
twelve years after the transaction : and after another Bill, filed in 
1792, had proceeded so far as to require answers; which were put 
in ; a replication filed ; and witnesses examined ; and the cause 
brought to a hearing in this sense upon the merits, that they might 
have been gone into ; but, the Plaintifis making default at the hear- 
ing, the Bill was upon that ground dismissed with costs. An appli- 
cation was afterwards mfiide to open the enrolment ; and I find with 
some surprise so much reason as the books afford for doubting, 
whether what was done upon that occasion (1) was according to 
the practice. Besides the case in the House of liords, and other 
cases, referred to on that occasion, I recollect one, Kinchant v. 
Kinchanty before Mr. Justice Gould, in 1785; where, the enrol- 
ment having been made within six days, an application was made 
to Lord Thurlow to open it ; but I cannot ascertain, what was done 
upon it. I state thus much of doubt upon the point ; as, if such a 
suit as this can be entertained, there is much less inconvenience in 
opening the enrolment upon terms, according to what obtained in 
the case before the House of Lords, than in permitting a new suit 
to be instituted. 

In the year 1800, when the Bill in this cause was filed, an appli- 
cation was made to stay the proceedings, until the costs of the former 
suit, amounting to about 280/., were paid ; and that Order being ob- 
tained, the effect under the circumstances, in which these parties 
stood, was, that the answer was not put in until the year 
* 1803. If the judgment in the former suit, such as it [* 232] 
was, would have barred the proceedings in this suit, I ap- 
prehend it was upon the Defendant to set up that bar in some shape ; 

(1) PickeU v. Loggonj anUy vol. v. 702. 
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either by a plea in bar, or, if the Ck>urt could have looked at it as an 
absolute bar, by the answer ; insisting upon the same benefit as if he 
had pleaded it. Whether in either shape, by a plea in bar, or by an 
answer, craving the same benefit as if it had been pleaded, that judg- 
ment would have been an absolute answer to this proceeding, I pro- 
fess to entertain some doubt : but there is more authority, than I was 
aware of, for holding, that it would not have been an absolute bar : 
the cause not having been heard upon the merits, in this sense ; that 
the circumstances were not discussed. At the same time, if a party 
thinks proper to bring his cause to a hearing, upon examination of 
witnesses, publication passed, and the cause capable of being opened, 
and then makes default, it is very difficult, and would be rather mis- 
chievous, to treat such conduct merely as a nonsuit at law. 

In the case of Cann v. Carm (1), which was cited for a different 
purpose, this question, upon the effect of a former suit, appears to 
have distressed two very considerable Judges in this Court, Lord 
Somers and Lord Macclesfield. A Decree had been made in the 
first cause, upon the question, whether a claim could be made under 
a Will ; subsequent acts having taken place, sufficient of themselves to 
bar the relief in the second suit. The Order pronounced by Lord 
Somers, was upon the principle, that it was competent so to manage 
the new cause as to dispose of it upon a notion of equity, on ascer- 
taining, whether the new matter was denied or not. The course 
adopted was singular : the Court holding the plea not to 
[* 233] be a bar to farther proceedings ; making them answer * the 
new matter ; and holding, that, if that should be denied, 
that would preclude all farther proceedings in the second cause. It 
came afterwards before Lord Macclesfield, upon a Bill of Revivor ; 
and what his Lordship states contains almost all the reasoning, that 
can be collected upon it ; observing, that the parties had not only 
on each side examined witnesses, and those examinations been pub- 
lished, but the Court upon those examinations had made a Decree ; 
which must be conceived to have been made upon the evidence, en- 
tered as read ; which is not the case here. Lord Macclesfield dis- 
missed the Bill ; but would not put it solely upon that former De- 
cree ; though that had proceeded upon an examination of the merits. 

It is unnecessary to add to the inconvenience, that, if a new suit 
can be instituted, and the Plaintiff cannot be put under terms, he 
may by means of another Bill enlarge the time of appeal, as long as 
he pleases ; and I cannot see, why, if a second suit is permitted, 
there may not be a third, and so on. I should be extremely unwil- 
ling to have it thought, that my Decree will determine, how far this 
Bill could or could not be sustained, if the former Decree had been 
pleaded ; or, if the Defendant had by answer craved the same ben- 
efit as if it had been pleaded. I desire, that my judgment upon that 
question may not be considered as involved in any thing, that I state 
in this case : but it appears to me to be competent to Defendants to 

(1) 1 P. Will. 723. 
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waive the benefit, that may arise from pleading the former Decree, 
or insisting upon it by answer ; if they think proper to tender to 
the Court an examination of the case, without reference to that for- 
mer decree, as a bar to the suit, or in any other way than, as it 
must always be regarded, an important fact upon the question of re- 
lief. Therefore, whatever might have been the effect of pleading 
this Decree, or insisting upon it by the answer, as a bar to 
the suit, this case must be decided upon the * ground, that [* 234] 
this Defendant has not pleaded it nor by her answer in 
any manner craved the benefit ; but states distinctly, that she repels 
the supposed equity, by calling the attention of the Court to the 
circumstances of the case, and the effect of the instruments and the 
fine. 

As to the fine it has been long settled, that, if a conveyance by 
lease and release, or bargain and sale, has been obtained by means, 
which in this Court have the character of imposition, fraud, oppres- 
sion, or undue advantage, a fine, constituting part of that assur- 
ance, which is so affected, whatever may be the effect at law, is no 
bar to relief in equity. The person, deriving a title under it, is a 
trustee ; and the species of relief is by directing a re-conveyance. 

These preliminary points being disposed of, I proceed to consider 
the circumstances of this case ; a case of great hardship upon the 
Defendant, if the relief is to be given : but that can make no differ- 
ence in the consideration of a Court of Justice. What Loggon gave 
for the estate, purchased by him, does not appear. The fact is per- 
fectly clear, that, whatever he might intend to do by his Will, he had 
not done any act, or expressed a purpose, to alter the disposition 
which the Law would make of the Bexley estate, before the conclu- 
sion of the year 1805 ; when he died. The purchase in Cambridge- 
shire, a little previous to his death, consisted of a freehold, and, 
probably, of a copyhold reversion upon a life far advanced in years. 
The total omission of copyholds in some of the papers is material, 
and from Grojan's evidence that they are of little value by them- 
selves, may be collected, that the copyholds might have been very 
convenient to the possession of the freehold premises. From the 
evidence of his intention to make a Will it is very difficult to collect, 
what he meant to do with his property. He appears to 
* have been, as many people are, talking differently to [* 235] 
several persons as to his intention : so that little or no reli- 
ance can be placed upon what he said ; and he died intestate as 
to his real estate. The allegation, that the advertisement for his 
heirs at law was inserted by Mrs. Loggon, is denied ; and it does not 
appear, by whom it was inserted. Upon the evidence I take it, that 
no pedigree was produced at the meeting upon the 11th of Septem- 
ber ; but that an undertaking was given to produce it ; and I collect^ 
particularly from the answer, that it was taken for granted at that 
meeting, that, if these women, (for the interest of their husbands was 
not then thought of) could not produce evidence of the death of 
Carr, they should not be treated with as owners, and had no right to 
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be so treated. There is no farther evidence until October in that 
year 1788 ; except, that Grojan continually insisted, that his client 
would not give more than 1000/. for this chance : the demand, origi- 
nally 2OO0T., was reduced to 1500/., and finally to lOOOZ. ; but all 
this treaty went upon the supposition, that they could not produce 
evidence, not even probable evidence, of the death of Carr. The 
circumstances as to that are, that he had gone abroad in 1766 ; 
and there was no trace of his actual existence, except a paper, 
brought from the India House, stating his discharge from the service 
of the Company in 1767 or 1769. There can be no doubt, that, 
with the pedigree of these persons, that was produced, they could 
have taken the possession of this estate from Mrs. Loggon. In a 
legal view, therefore, they were entitled to stand in a position, in 
which they might insist, that she should not hold the possession, 
when entering into this treaty. It is clear, however, that all the par- 
ties thought, or acted as if they thought, that their situation was the 
converse of that ; and that the Defendant might hold the estate, un- 
less probable evidence, at least, of the death of Carr should 
[* 236] be produced. * It is clear, the proof, that might have been 
produced, would have obtained a recovery in ejectment ; 
unless different objections could have been made ; the only effect of 
which would have been a difference as to the necessity of applying 
here to have those objections removed. Both in Law and Equity 
these persons would have been pronounced the heirs in a question 
with this Defendant. 

The letter of their attorney states, that the heirs of Loggon are 
advised by their friends to stick out for 20007. ; but, that, consider- 
ing the hardship upon Mrs. Loggon, he thinks, 1500/. ought to be 
taken ; and he had brought them to consent ; desiring an answer ; 
the parties being very impatient. These persons, furnished with 
food by the wife of Ware, the brother, at the inn, had applied to 
Grojan, from time to time, for small sums ; which he refused ; and, 
if he had persisted in that, I should not have blamed him under the 
circumstances ; dealing for what may in some sense be represented 
as their expectation, Though strictly their right of possession. Pre- 
viously to their agreement to take 1000/., which, from the letter of 
the attorney, I take to have been on the 12th of November, all relief 
of that kind was refused. On the 14th these women signed an 
agreement, drawn up at thechambersof their attorneys, and attested 
by one of their clerks and another person : a material circumstance, 
compared with the evidence, thai by means of the information given 
to some or one of them these women sufficiently understood the na- 
ture and value of the property ; agreeing to accept 1000/. for their 
right, title, and interest, in the freehold estates, late in the possession 
of Loggon, which they claim as heirs at law ; the property consisting 
of freehold and copyhold estates, and the rents from October, 1787, 
to the 14lh of November, 1788. The husbands were not yet brought 
forward. It is singular, that an instrument should be taken 
[* 237] * from these married women with so much inaccuracy : 
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when compared with the various and discordant testimony of their 
attorneys, and Grojan and Mrs. Loggpn. 

This instrument is material upon another ground. David Ware, 
the husband, after this agreement by the women, came to town ; the 
other Ware also came up upon information of the offer. David 
Ware being obliged, to enable them to come, to borrow 5/. from the 
Bank ; who required another security for that sum. They both 
swear, with a particularity, that leaves very little doubt, that they 
went to Grojan ; stating, that they would not take 1000/. ; that they 
again refused that sum ; which, it must be remembered, was the third 
refusal ; and at length they agreed to take it, clear of all expenses ; 
and that led to the bargain of 1046Z. They swear, that Grojan said, 
he would not give that sum without an agreement in writing. They 
both swear, that David, Elizabeth, and Mary, signed the agreement ; 
which has never been produced. It cannot be, as is represented, 
the agreement of the 14th of November ; as that was followed by a 
correspondence, which preceded the final agreement. It is in evi 
dence, that it was explained to them by their attorney ; that they 
understood it ; and one of them gave as a reason for signing it, that 
it was expensive being in London. Elizabeth Kerman executes one 
paper as a marks-woman, and another by signing her name. In 
consequence of a letter, dated the 15th of November, they went to 
Grojan : who made some little advance to them ; and, according to 
the advice of their attorney, a sum was named for the expenses ; 
which made up the sum of 1046/. There is no evidence a& to the 
manner, in which the money was paid, farther, than that it was paid 
with a deduction of the money they had received at Grojan's ; when 
David Ware, as well as the other persons, signed. The 
•evidence is upon the whole, strong in favor of the hypoth- [*238] 
esis, that the agreement of November is not the agreement, 
upon which Grojan concluded : but that there was some subsequent 
agreement, which is not produced. 

The drafts being approved, on behalf of the Plaintiff, and the other 
persons, by their attorneys, a letter, dated the 16th of December, 
was sent to Grojan ; communicating that ; and stating, that the par- 
ties were very much dissatisfied, as was expected, at the small con- 
sideration for apparently so large a property ; and David Ware's 
conduct at the time of execution corresponds with that ; struck with 
the magnitude of the property upon hearing the parcels read he 
showed extreme reluctance and left the room ; but said, at length, 
that he must execute. The deeds were executed upon the Slst. 

Under these circumstances, the Plaintiff and Elizabeth Kerman 
being either the actual co-heiresses, with an immediate estate in pos- 
session, subject to dower, or not, with a right, perhaps, to have the 
annuity of 130/. thrown upon the personal estate in the hands of 
Mrs. Loggon, or, if the bargain was, not for an estate in possession, 
but for a chance, proceeding upon the ground, that, if no account of 
Carr had been received for twenty years, they had nothing to sell ; 
but, if he died before Loggon, without issue, they had the title ; and 
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the bargain took place upon the uncertainty as to that iact, to be es- 
timated as a chance, the instrument ought to have been a convey- 
ance in effect and obligation o^ such interest as they at that moment 
had ; binding no future interest, either under the effect of the con- 
veyance, or the obligation, imposed by the instrument. This con- 
veyance, on the contrary, if they were co-heiresses at that moment, 
would vest in the Defendant the fee-simple in possession of the 
freehold estate, and the pure inheritance of the copyhold estate ; and 
both by the effect of the conveyance and of the obligation, 
[* 239] * imposed upon them, the property would have been Mrs. 
Loggon's, if they had the next day discovered, that Carr 
had died without issue, before the death of Loggon, or afterwards 
intestate. 

This is done under the covenants, with the most marked indus- 
try. According to the usual course upon the conveyance of an es- 
tate, derived by descent, the covenants are against the acts of the an- 
cestor, from whom it descended, in this instance Thomas Loggoo, 
and the acts of the party conveying ; and, if there should have been 
an immediate heir, supposed to be dead, it is reasonable that the 
covenants should extend to his acts ; but, if the sale takes place un- 
der such circumstances, that it is not known, whether there was an 
immediate heir, and the consideration is reduced in proportion to the 
doubt upon the title in that respect, no one would think of making 
the party covenant against tne acts of such immediate heir, if there 
happened to be one ; as then the conveyance would be all wrong ; 
and whether the covenant is by a rich or a poor man cannot be taken 
into consideration. 

The release describes Mary Ware and Elizabeth Kerman as co- 
heiresses at law, and customary heiresses, of Loggon ; reciting, of 
which there is no proof, that could ever bind these women, that he 
frequently, after these purchases, declared his intention to make a 
new Will, and to give his wife an estate for life, with a power of 
appointment over a moiety ; but that he died, before such new Will 
was prepared ; which is like a suggestion of something more than a 
declaration to the Defendant herself: reciting farther, that disputes 
had arisen between these parties, insisting upon their title, as co- 
heiresses, and the Defendant ; no disputes having occurred ; as it 
was agreed, that probably Carr was dead, and the claim of dower 
was admitted ; and that, for the final end of all these 
[* 240] * differences, they had agreed to take the sum of 1046/. 
There is a covenant to levy a fine ; which was levied, and 
would operate as dn estoppel, to pass any future interest ; and, ac- 
cording to the evidence of the attorney, was intended for that pur- 
pose. There is also a covenant for farther assurance ; and, if it 
happened, that Carr survived Loggon, and could have claimed the 
estate immediately, that is a covenant thai he should convey ; for the 
covenant is, that all, claiming under Loggon, should convey ; and 
Carr would fall within the general meaning of that phrase. An 
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anxiety appears in the expression ; showing, that it must be intended 
to comprehend that case. 

If this suit had been recent, that instrument could not possibly 
stand. Taking the contract as being free from objection upon other 
grounds, that Grojan, on behalf of Mrs. Loggon, had said, '^ make 
out your title as heirs ; I will give no information or assistance : but, 
if without doing so you will take 1000/., I will give that sum," con- 
sidering the passages, that dre to be met with in the judgments of 
this Court, though a valuable property had been acquired, to which 
that sum was very inadequate, I will not say, whether such a case 
would have been reached by the doctrine of this Court ; protecting, 
upon public principles, persons in distress ; who, as has been said, 
acting under the influence of that distress, though with knowledge 
of the circumstances, are to have the same protection, as if they 
were entirely ignorant: being compelled by hard necessity ; but the 
Defendant, telling them, that if they are the co-heiresses, she will 
treat with them at the price specified, shall not have the advantage, 
if they are so, and not be liable to the disadvantage, if they are not ; 
and there can be no question, whether such an instrument as this, 
taken in the execution of such a contract, can stand. 

* A question may arise, whether the instrument is to be [*241] 
reformed. There are authorities for that under other cir- 
cumstances ; where the parties were not acting under the pressure 
of that distress ; but the Court would not reform an instrument, 
where they would not have decreed a specific performance ; or, if 
that is going too far, unless it can be precisely ascertained, what the 
contract was ; and that it was made without advantage taken of the 
pressure of circumstances upon one of the contracting parties. Then 
what is this contract? Is it to be taken from the written agreement 
of the 14th of November ? The consequence is, that nothing was to 
be conveyed but the right to the freehold estate : nothing is said 
about the copyhold estates or the by-gone rents. I cannot reform 
that according to the subsequent agreement; not knowing, what 
that was. If I am to reform it according to the parol evidence, 
I roust go upon six or seven accounts ; no two of which agree ; except 
Grojan and one of their attorneys, stating, that if these women 
were at that moment the co-heiresses, they were to convey that 
interest ; the partner of that attorney representing, that they were to 
convey all interest present or future : so that, if Carr had been living 
at the time of execution, and the estate had fallen upon them after- 
wards by descent or devise, that new estate would have been reached 
by the contract. 

The memorandum, upon the draft of the conveyance, is an im- 
portant document. The contents prove, that it cannot be the agree- 
ment, of which the two Wares speak. It is no agreement, but a 
private transaction between these individuals and their attorney ; for 
testimony, as they had been wavering, that all was right between 
them and him. He states the circumstances, under which it was 
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signed ; that, before they signed, it was read over and explained to 
them ; that they fully understood it ; that it was clear, con- 
[* 242] cise, and as free from technical terms as * possible ; that 
he informed them, at the same time, that, as they had been 
wavering, he wished them to sign such a memorandum ; as well to 
bind them as to prevent any blame of him and his partner. This 
paper, connected with Mrs. Loggon's answer, and produced by a 
witness for her, is material evidence against her. From her own an- 
swer it is clear, that she proceeded in this bargain upon the circum- 
stance, that there was not even probable evidence, by which these par- 
ties could recover the immediate possession. The value of the estate 
I take upon the evidence to have been about 5000/. ; and, in con- 
sideration of their being unable to prove the death of their brother 
John Carr, so as to enable them to recover possession thereof by Law, 
and also, on account of the conviction and forfeiture before-named, 
they declare, that they agree to accept 1046/. in full for their right. 
That is signed by David Ware ; and executed by the mark of Mary 
Ware, and the signature of Elizabeth Kerman ; who bad, by her 
mark, signed the agreement of the 14th of November. This paper 
cannot possibly be the agreement, ih^t was signed at Grojan's, for 
quite a different purpose ; and is decisive, that the want of actual 
evidence of the death of John Carr without issue, would, in the opin- 
ion of the attorney, who acted for the Plaintiff, and of Grojan, pre- 
vent their recovering possession. It is clear also, from the answer, 
that all parties dealt upon that supposition ; taking that for granted ; 
and that, if the possession could have been recovered, this contract 
would never have taken place. 

. To all these circumstances must be added, that this is a case of 
most abject and importunate distress : parties fed by a party, who 
had not the means of feeding them ; and urged to execution by the 
pressure, thai the bounty upon which they were thus miserably sub- 
sisted, could not be longer afforded : fed by some money 
[^ 243] advanced by Grojan * upon signing the agreement ; who 
refused to advance any thing, before it was signed ; and 
that it was executed at last with a degree of reluctance, proving, that 
they were driven to it by extreme distress ; and executed under 
material and important ignorance of their rights and power, and of 
the value of their interests ; all which circumstances are clearly made 
out (1). 

If then the conclusion is, that the deed does not carry into execu- 
tion that contract, into which the parties entered, is this that species 
of case, in which those parties, who have taken a contract, which th^y 
would not have taken, if there had been no doubt, that the others were 
co-heiresses, and for which, upon that supposition, a great deal more 
ought to have been given, have an Equity to reform that contract, 
which cannot be executed ? I should doubt that ; even if the case 
had not these peculiarities : but, supposing it capable of being re- 



(1) Dtmnaa^ v. WdU, 1 Swanst. 137. 
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formed, I do not know, how I can reform it. I should have infi- 
nitely more difficulty in giving relief, if the former Decree had been 
insisted on by plea or answer ; but I think by the manner in which 
the cause is brought before the Court, the parties have left it just as 
open as it was in the year 1796. 

This brings it back to the objection upon the length of time. The 
first period is from the time, when the transaction took place, in 
1788, to 1792 ; when the first Bill was filed. I am aware of the 
objection, that they took the chance of retaining the money during 
those four years ; in which time, if Carr had appeared, the Defend- 
ant would have lost it. A similar argument has been always ad- 
dressed to the Court, without effect, in every instance of relief 
against a contingent bargain, after the contingency has happened. 
From 1792 to 1796 they were engaged in litigation. 
Long before the latter period ♦the death of Carr was [^244] 
known, and no step was taken until the year 1800 ; when 
this Bill was filed ; and the Defendant took this course ; insisting, 
that this suit should not proceed, unless the costs of the former suit 
were paid ; which costs were paid ; and the Defendant has, there- 
fore, by her mode of pleading tendered to the Court the opportuni- 
ty of deciding, not \ipon those circumstances, which might have 
formed an objection, but upon the actual merits, whether this instru- 
ment is to stand or not. The utmost effect of these proceedings is 
with reference to the consideration, from what period the account of 
the rents and profits should be directed ; and that I am disposed to 
think should be only from the time of the Bill filed (1) : the con- 
sideration being paid with interest from that time. 

The Decree declared, that the conveyance had been improperly 
obtained ; and ought to be set aside ; and directed a re-conveyance, 
and an account of the rents and profits from the time of filing the 
Bill : the 1046/., and interest from the same time, to be deducted ; 
with an inquiry as to the Defendant's right to dower (2). 

See, anttj the notes to 5. C, 5 V. 702. 



(1) ^nU, Dnmmond v. The Duke of iSlf. Mbans, vol. v. 433 ; and the note, 439. 

(2) Wood v. Mneif, 3 Mad. 417; Crowe v. BaUardy 3 Bro. C. C. 117; 2 Cox, 
253; ante, vol. i. 215 ; and the note, 221. 
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DUMMER V. THE CORPORATION OF CHIPPENHAM. 
[1807, Dec. 15, 16.] 

Bill against a Corporation, trustees for a Charity, for a Discovery, and Injanction 
against a resolution, depriving the Plaintiff of his office of Schoolmaster ; charg- 
ed to have been procured by five of the Members, including the Bailiff, from 
improper motives, with reference to a Parliamentary Election. Demurrer by 
those five on the ground, that no title was shown to Discovery against them ; 
and, ore tenitSf that the charge would be the subject of a Criminal Prosecution, 
over-ruled. 

General Rule, that a mere Witness is not to be made a party. Exceptions in the 
cases of Arbitrators and Attorneys ; and Corporations ; whose Officers and 
servants are made parties (o), [p. 252.] 

Jurisdiction over a Corporation, as an individual, to control the corrupt execution 
ofatrust(6), [p. 252.] 

The Mayor, or other individual Member of a Coiporation, trustee of a Rent-charge 
out of the estate of such Member for a charitable use, must answer, not omy 
with the rest under their common Seal, but also individually, a charge of having 
destroyed or cancelled the Deed, [p. 254.] 

The Bill stated, that this corporation is seised of a messuage, sit- 
uate in Chippenham, and also of two rent-charges, one of bL, and 
another of 155. per annum, secured on lands within the borough, for 
the support of a Free School, for the education of twelve poor boys, 
born in the town ; and the appointment of the Schoolmaster is in 
the Bailiflf and a majority of the Burgesses ; and the Plaintiff had 
been regularly appointed to that office, and had held it for many 
years. 

The Bill farther stated, that the Plaintiff had been deprived of the 
said office by a resolution of the Bailiff, and a majority of the Bur- 
gesses ; which resolution was passed at one of their meetings, on the 
alleged ground of his being unable to /ulfii the duties from bodily 
disease, and the infirmities of age ; that he had been, by the direc- 
tion of the Defendants, served with notice to quit the School-house ; 
that they had caused an action of ejectment to be brought against 
him to turn him out of possession ; and had discontinued the pay- 
ment of his salary. The Bill farther stated, that the resolution had 
been proposed and carried, in consequence of a scheme, formed and 
entered into for that purpose, by five of the Defendants, in which 
number the Bailiff was included ; and in which scheme, the Bill 
charged that they were actuated by resentment and party spirit 
against the Plaintiff, on account of a vote given by him at the last 
election of Members of Parliament for the borough of Chippenham 
against their wishes ; and also by a desire to have the messuage,~in 
right of which he had voted, transferred to some other per- 
[* 246] son ; who would vote, at future elections, ♦ according to 
their instructions ; and not by any view to the benefit of 
the Charitv. 



(o) See, ante, note (a) Fenton v. Hughes, 7 V. 287 ; Wright v. Dame, 1 Metcalf, 
237. 
(6) See, ante, note (a) Momeij General v. The Foundling Hospxia!, 2 V. 4?. 
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The Bill imiyed, that the Bailiff and Buigeases may, in their cor- 
porate capacity, answer the mattera in the usual way ; bat that the 
five Defendants particulariy named in the Bill, may answer upon 
oath ; and prayed an Injunction. 

To this Bill the five Defendants, named in the Bill, put in a de- 
murrer ; insisting, that the Plaintiff had not shown a title to discov- 
ery against them. 

Mr. Rkhardi and Mr. Hame^ in support of the Demurrer. — ^The 
general rule, clearly established, that a mere witness cannot make a 
Defendant, has been relaxed in the case of a corporation ; as, in this 
instance, the answer is not put in upon oath ; therefore an answer is 
required from some person, capaUe of making a full discovery, as 
the agents or servants of the Corporation : Wych v. Meal (1). 
The rule is however relaxed only to that extent : the person, from 
whom the discovery is sought, by making him a Defendant, must 
have been in a situation of confidence; enabling him to make a dis- 
closure, for the truth of which the Court cannot have the security, 
usually taken from the Defendants themselves. The exception to 
the rule is not applicable to any other character or relation of the 
corporate body* These Defendants are individuals, though members 
of the corporate body, not otherwise connected with it, and not 
standing in any confidential situation ; as an agent ; whose duty it 
is to transact their business ; and in whom a trust is re- 
posed. For what * purpose can they be made parties ? [* 247] 
Their answer cannot be read against the co-Defendant, the 
Corporation : nor can there be any Decree against them. The De- 
cree must be made against the Corporation, not the individual mem- 
bers. The principle, upon which this bill must be maintained, 
would reach many other persons ; who might be much more ac- 
quainted with the subject of the cause than the Secretary or the 
Town Clerk : for instance, the Chairman, or one of the Directors of 
The East India Company ; or other persons, with whom they trans- 
act business : but no instance has occurred of making any other 
person a Defendant than the Secretary ; and the extension of the 
exception would be mischievous ; if, for instance, to a Bill against 
the Corporation of London all the Livery might be made parties. 

The first case ^2) upon this point does not resemble this ; the only 
object of the Bill being a discovery of writings. In Wych v. 
Meal (3), also the party, who demurred, was, not a Corporation, 
but a mere officer ; made a Defendant merely for the purpose of a 
discovery of some entries in the Corporation books. This demurrer 
is put in by individual Corporators to charges of fraud, relating to 
their individual personal conduct ; by which they would be liable to 
a criminal prosecution for a conspiracy: Elizabeth RobimofCt 



(1) 3 P. WU1. 310 ; anU^ CoHmighi v. Hatdv, vol. i. 292 ; see the note, 998. 

(2) ^non, 1 Vem. 117. 

(3) 3 P. WUl. 310. 

VOL. XIV. 11 
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Case (1). In Moodalay ▼. 2^ East iidia Con^pany (2) the De- 
fendant Morton was the Secretary, not a member of the Company ; 
and was treated as a Secretary only ; not being called upon as to 
any misconduct of his own. In Steward v. The East India Com- 
pany (3) the demurrer was allowed. This Bill has no 
[* 2^] chai^ge, that the Plaintiff will be at a loss * for a discov- 
ery of vouchers. The case is put upon the ground of op- 
pression and fraud, charged upon these Defendants individually. 
The case of a Corporation is an anomaly in the jurisdiction ; and 
musty therefore, depend upon authority ; which goes no farther than 
the case of officers, and the object of a discovery of vouchers ; af- 
fecting the corporation only, not. the individual persons. 

Sir Samuel RomUyf Mr. Thomson^ and Mr. Weary for the Plain- 
tiff. — ^Two grounds of demurrer are laid before the Court ; one upon 
the Record : the other are tenus. As to the first, there is an object 
tion of form ; that this is a demurrer as to the discovery only by 
Defendants, against whom there is a prayer both of discovery and 
relief; as, besides the general prayer, the relief, prayed against the 
Corporation, that the Plaintiff may be quieted in his office, must be 
considered as prayed against the individual membera ; who would 
be subject to costs personally. A demurrer, on the ground, that the 
discovery would subject the Defendants to penalties, might certainly 
be good to discovery only ; but that is not a favored ground of de- 
murrer ; and may be waived ; and, if not put upon the Record, the 
Defendant cannot afterwards insist upon it, .ore tenus ; of which 
there is no instance. Another objection to the demurrer ore tenus 
is, that it must go to the whole discovery : but how would the De- 
fendants be subject to penalties by stating the circumstances as to 
the foundation of the School, the trusts of these rent-charges of 52. 
and 15f. per annum, &c. ? - 

As to the merits, there are not many authorities : but it is gener- 
ally understood, and there are frequent instances, that individual 
Corporators may be made parties : the decisions, that even 
[* 249] * a servant, though not a member, may be made a party 
to a Bill against the Corporation, going much farther : and 
the principle, that the Corporation cannot answer upon oath, and 
therefore the Plaintiff has not the same benefit of a discovery from 
them as from private persons, applies with much greater force to an 
individual member. The reason of the distinction appears in Wych 
V. Meal (4) ; and is stated by Lord Redesdale (5). It is at least 
equally applicable to a member ; and is free from the objections, to 
which the case of the servant is open ; who, with the exception of a 
solicitor, may be examined as a witness ; and yet, on account of the 
inconvenience, may be made a party. In the case of a charitable 

1) Leach's Cro. Law, 38. 
[2) 1 Bro. C. C. 469. 
'3 2 Vera. 380. 
(4 3 P. WiU. 310. 
(5) Mitf. 153, 
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trust could individual members of a Corporation, charged with mis- 
conduct, shelter themselves from answering upon oath by putting in 
an answer with the rest of the Corporation under Seal ? The 
case, cited from 2 Vernon, is one of the many bad cases in that 
book. It has never been held, that a Demurrer will hold on the 
ground, that the Defendant is charged with that, which may at Law 
be termed a conspiracy. If such strictness is to prevail, there is an 
end of discovery in equity, whenever there are two Defendants. It 
is, however, very questionable, whether the facts stated upon this 
Bill, would support an indictment ; even considering, to what an 
extent the doctrine of conspiracy has been carried. The allegation 
' is, that a number of persons determined to exercise in an arbitrary 
manner, a right, in exercising which they ought to be actuated by 
pure motives only, free from the influence of party : but they have 
not conspired to deprive the Plaintiff of his right by misrepresenta- 
tion, folse suggestion, or contrivance. 

• Mr. Richards J in Reply. — ^This is merely a Bill of dis- [* 250] 
covery against these Defendants ; and the demurrer there- 
fore right in fofm. They have nothing to do with the relief, prayed 
against the Corporation. The case of an officer is much stronger, 
and upon very different grounds. His answer may help the Plaintiff 
to evidence ; but these Defendants have no connection with the sub- 
ject except through the charge in the Bill. No instance can be pro- 
duced of an answer required from an individual member of a Cor- 
*poTation: and no suggestion of that sort was made In Moodalay v. 
The East India Company (1). Every chaise in this Bill is made 
with a view to the discovery of an illegal conspiracy ; which is an in- 
dictable offence. The objection to answer as to that cannot be con- 
sidered as waived : it may not only be made ore tenusy but even if it 
was raised by the answer, the Court would not compel the discovery. 
A Defendant may avail himself in any shape of this objection. 
' The Lord Chancellor [Eldon]. — ^This case is in many points 
very important ; and is quite new to me ; for, though I have a gen- 
eral notion, that much may have passed in the Court, relative to this 
point, I have no recollection of any decision upon it. The principle 
goes a vast way ; and leads to great abuse. If these persons, trustees 
of a school for a charitable purpose, were acting as individuals, this 
Court would have no difficulty in dealing with them ; and there is 
no doubt, the Court will compel a Corporation, who are trustees, to 
act, as they ought, The principle, upon which this case is argued, 
goes this length ; that, if it could be made out by discovery, 
*from each of these persons, supposing no combination {^251] 
in the answer, that they turned out the school-master, not 
upon any well-founded opinion, but influenced by a corrupt motive, 
that discovery should be shut out. It would be singular, if in that 
naked case they should say, they did that act as a Corporation ; re- 
fusing to disclose, why any of them concurred in it. The circumstance, 

(1) 1 Bro. C. C. 469. 
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that they are trastees for a charitable purpoie, is material. There 
seeEDs to be no sound distinction between an individual and the town 
clerk or servant. There may be no officer for the time ; and the in- 
dividual perhaps may be the only person, who can give any informa- 
tion. 

As to the demurrer alleged ore ienuSf I am perfectly satisfied, thai 
by allowing the demurrer I should destroy this jurisdiction ; as, with- 
out the ordinary words, charging the parties with combining and con- 
federating, in nine cases out of ten from all time past they would, 
upon modem doctrine, be liable to indictment : yet Courts of Equity 
have been constantly compelling the discovery. 

Dec. 16th. The Lord Chancellor [Elbon]. — ^In support of the 
demurrer upon the record, in this case it is insisted, tliat the Plaintiff 
has shown no title to the discovery ; nor to the relief; if this can be 
considered as against these individuals a Bill for relief. Another 
ground for demurrer has been alleged ore tenu$ ; in effect, that the 
charge amounts to that species of conspiracy, that makes the parties 
liable to an indictment ; and therefore they are not bound to answer. 
The ground of the demurrer upon the record is, that these five De- 
fendants are persons, against whom there can be no Decree ; that 
they are mere witnesses ; who therefore should not be De 
[* 252] fendants ; and the general rule, which is unquestioned, is 
insisted on ; that persons standing in a situation, in which 
all, that the Court can demand, is their testimony in a cause between 
the Plaintiff and the Defendant, are not to be made parties ; a rule 
certainly admitting exceptions ; in some cases, in which arbitrators 
may be made Defendants ; in others, in which attorneys, who pre- 
pared the deeds, though they have no interest to convey, give up, or 
receive, may be parties ; and unquestionably the practice is settled, 
admitting an exception in the case of a Corporation ; whose officers 
and servants are made parties. I expected to find more of authority 
upon that class of cases ; but I am not able to add to the authorities, 
that have been supplied at the bar. From those cases therefore we 
must extract the principle ; and though I should be unwilling to go 
farther, than the Court has already gone upon this point, I am au- 
thorized, and called upon, to go the fair length, to which a just ap- 
plication of the principle will lead me. 

This is the case of a Corporation, not called upon to give any ac- 
count of Corporation property or revenue, as such ; but happening, in 
their corporate capacity, to be trustees for a charitable purpose ; en- 
trusted in that corporate capacity with the management of certain 
property, clothed with a trust for the maintenance of a school- 
master ; and for this purpose I represent the case thus : that the 
Corporation have the power of nominating the master, and of dismiss- 
ing him, at their will and pleasure. A Corporation, as an individual, 
with such a power over an estate, devoted to charitable purposes, 
would, in this Court, be compelled to exercise that power, not ac- 
cording to the discretion of this Court, but not corruptly. A trustee 
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of either description, a corporation, or an indiTtdual, cannot be per- 
mitted to act corruptly in the execution of the trust. 

* The case stated is in substance, that this gentleman, [* 253] 
being fully capable of executing the duty of school-master, 
as he represents, was appointed, and had been continued a long time, 
in that character : that at the election of Members of Parliament for 
the Borough of Chippenham certain individuals and members of the 
Corporation wished, that he should give his vote, against his own 
judgment, in &vor of a particular candidate ; that, meaning to pro- 
cure that vote, they in fact contrived the means, (for that is the effect) 
of giving him an intimation, that, if he would not vote according to 
their wish, he might look to the exercise of their will and pleasure 
by immediately dismissing him ; that he voted the other way ; and 
then these five individuals, in the execution of their corrupt purpose, 
found the means (for that is the substance) of making the Corporation 
the instrument of dismissing him. 

The question upon this case is, whether this Court can entertain 
a bill against these individuals, as parties, to obtain a discovery, 
whether through their means, so manifested, there was such an abuse 
of the discretion vested in the Corporation, as trustees,^as this Court 
will reform. Upon the whole my opinion is, that this is a case, in 
which the Court will call upon individuals under such circumstances 
for an answer. The first case (1), cited from Vernon, though very 
strong, does not in its language go farther than the principle of the 
case (2), determined by Lord Talbot, would extend. What partic- 
ular circumstances could authorize the Court to order, that, besides 
the clerk of the Company, such principal members as the Plaintiff 
should think fit, should answer upon oath, I cannot dis- 
cover: but I can &ncy the principle. Suppose, an indi- [*254] 
vidual Corporator, whose estate was charged with a rent 
or payment to a charitable use, of which the Corporation had the 
management, had obtained possession of the deed ; and had des- 
troyed, or cancelled, it : upon an information in this Court for the 
purpose of having the estate of the charity properly administered by 
the Corporation, who are trustees, it would be perfectly competent 
to call upon the Mayor, if he was the individual implicated in that 
conduct, not only to answer with the rest under their common seal, 
but also to answer as to the circumstances, relative to that deed, sup- 
posed to be in his hands. 

The reason of making the clerk, or officer, a party, is, that gene- 
rally he is the person who can give the information. In the case of 
Steward v. TTie East India Company (3) I suspect a misprint. As 
it stands, that the demurrer was allowed, without putting them to 
answer as to matters of fraud and contrivance, it is nonsense : but if 
it is read, that the demurrer was disallowed, with liberty to insist by 
thc^ir answer, that they should not answer the charges of fraud and 

(1) 1 Vem. 117. 

(2) Wyck V. Meal, 3 P. Will 310. 
(3)2Vcm.380. 
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contrivance, it is intelligible. As it stands, I cannot comprehend it, 
unless the argument can be maintained, that the demurrer was 
allowed ; as otherwise they would be put to answer those charges : 
a construction more strained than mine. 

The next case is fVych v. Meal (1) ; which furnishes the princi- 
ple. As Lord Talbot observes, that the Plaintiff in that cause was 
entitled to a discovery of the matters, charged by the bill, so I say ; 
supposing this Bill true, there will be a gross fiiilure of justice, if the 

Plaintiff cannot have a discovery of the matters charged. 
[* 255] If the principle of convenience and inconvenience, * pointed 

out by Lord Talbot, and the notion, that by allowing that 
demurrer there would be a failure of justice, were properly applied in 
that case, of an officer, why should they not be applied in each case 
to determine, whether the Court is authorized to call for an answer ? 
If such a transaction as this can take place, and there is no remedy, 
the consequence is inevitable, that every Corporation, a trustee for 
charitable purposes, will have the power of eluding entirely the juris- 
diction over charitable subjects. Upon the particular circumstances 
therefore of this case, and without reference to any other case, the, 
assigned cause of demurrer will not do. 

As to the other ground of demurrer, that is not waived by assign- 
ing this cause of ^demurrer. Upon looking through the Bill, I da 
not think that demurrer, if it had been assigned to the whole dis- 
covery and relief, would do. These persons may by answer discover 
part ; and may insist, either in that mode, or by demurrer, that tiiey 
are not bound to discover other matters : but the Plaintiff may have 
a chance of proving them ; and then might make a case for relief. 
The demurrer therefore must be over-ruled ; which will be without 
prejudice to the Defendants, insisting by their answer against making 
discovery. 

1. As to the general role, that a bill praying equitable relief cannot be 8astai»- 
ed against a mere witness, since no decree can be made against him, and the ex- 
ceptions which the ends of justice occasionally require to be made to that general 
role, see, ante, note 3 to Cearttcright ▼. HateUy, 1 V. 202. And that where, of the 
interrogatories in a bill, some require an answer, while others tend to criminate the 
defendant, or subject hhn to a penalty, he may, by answer, insist on not answering 
those latter interro^tories, see note 1 to the same just cited case. 

2. As to the jurisdiction of the Court of Chancery over corporate bodies, who 
are trustees for charitable purposes, see note 2 to Hie Momeif General v. The 
Foundling Hotpital, 2 V . 42. 

(1) 3 P. WiU. 310. 
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HUGHES V. HUGHES. 
[1807, Dxc. la] 

Trust of real and personal estate by Will, to apply rents and dividends for main- 
tenance of all and every the children of the Testator's daughters (except the 
eldest son) share and share alike, until the youngest of his said prand-chUdren 
should attain twenty-one ; and in case of the death of any of his said frrand- 
children, before the youngest shall be twenty-one, having a child or children, 
such child, &c. to receive the parents' share; and when the youngest of his 
said grand-children living shall have attained twenty-one, one equal share of 
the capital, real and personal, to the use of such of his said grand-children as 
shall be then living, and the children of his said grand-children in case of the 
death of any, leavui|r such issue ; to have the «iare the parent would have 
been entitled to, if living at the time of Distribution ; and to the heirs, execu- 
tors, &c. of such his said grand-children and neat ^^rand-ciuldren. 

The Division is to be amonff all the grand-children living, when the youngest 
attains twenty-one, including those l)om since the Testator's death, and the 
children of those deceased ; but the Representatives of grand-children dead, 
not leaving children, are not entitled (a). 

Thomas Chamberlain by his Will, dated the 22d of July, 1779, 
having given • and devised all his real and personal estate upon 
certain trusts, directed, that the rents and profits of his houses in 
Prince's Street, Soho, and Newport Market, and the dividends and 
interest of all his moneys in the funds, mortgages, and of all other 
moneys and personal estate, whereof he should die possessed, except 
the dividends and interest of 2000/. Reduced Bank annuities, before 
disposed of, should be paid and applied by his trustees in the man- 
ner following. 

** Unto each of my said daughters Susanna Adlam and Devereux 
Kennedy for their and each of their separate use " &c, the clear 
yearly sum of 100/. a-piece for their natural lives respectively ; -and, 
subject to the said several annuities, in the next place to 
pay all the rest and * residue of his said last-mentioned rents [* 257] 
and profits, dividends and interest, for the maintenance and 
education '^ of all and every the children of my said three daughters, 
Rebecca Hughes, Susanna Adlam, and Devereux Kennedy (except 
my grandson Thomas Chamberlain Hughes, or such other of my said 
grandsons, who shall become entitled to, and be in the actual re- 
ceipt of the rents and profits of my said real estate, under and by 
virtue of this my Will) share and share alike, until the youngest of 
my said grand-children shall attain his or her age of twenty-one years ; 
and in case of the death of any of my said grand-children, before the 
youngest of them living shall have attained his or her age of twenty- 
one years, who shall have been in the mean time married, and shall 
have at his or her decease a child or children, then I direct, that 
such child or children shall be entitled to and receive the share which 
their deceased parents respectively would have received, in case they 

(a) A legacy given to a class of individuals will go to all who answer the 
description at t^e time the gift shall take effect See, ante^ note (b) ii3l v. Cht^- 
wan, 1 V. 405. 
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bad respectively lived, until the youngest of my said grand-children 
living shall have attained his or her age of twenty-one years ; and 
when and so soon as the youngest of my said grand-children living 
shall have attained his or her age of twenty-one years, then I give, 
devise, and bequeath, one full, equal, and proportionable share of 
the capital of all and every my said last-mentioned real and personal 
estate to and for the proper use of such of my said grand-children as 
shall be then living, and the children and child of my said grand- 
children in case of the death of any of them, in the mean time having 
been married and leaving such issue ; who, I direct, shall be entitled to 
and have and receive respectively the proportionable share the deceas- 
ed parents would have been entitled to receive, in case he or she had 
been living at the time of such distribution, and to the heirs, exec- 
utors, and administrators, of such my said grand-children and great 

grand-children respectively." 
[*258] * Some grand-children were born after the testator's 

death. The Decree, pronounced by Lord Thurlow, in 
1792, declared (1), that the residue would be divisible among all 
the grand-children of the testator^ that were living at the time of his 
death, and that had been bom since, and that should be born, until 
the youngest of such grand-children should attain the age of twenty- 
one. It was since discovered, that Devereux Kennedy had another 
child Devereux Augusta, born in 1785, after the death of the testa- 
tor ; and she lived only a few weeks. Susanna Adlam also had 
another daughter, bom after the death of the testator ; and she died 
many years ago. The Defendant John Erasmus Adlam, the youngest 
of the testator's grand-children living, attained the age of twenty-one 
in 1806. Devereux Kennedy and Rebecca Hughes died many years 
ago. Susanna Adlam, the only surviving daughter of the testator, 
had attained the age of sixty-four ; and had no chUd for upwards of 
nineteen yeara. 

A Petition of Re-hearing was presented ; complaining of the De- 
cree ; and insisting, that the division should have been made among 
such of the testatoi^s grand-children only as were living at his death, 
as and when the youngest attained the age of twenty-one ; or among 
such, whether living at his death, or born afterwards, as were living, 
when the youngest attained that age ; and praying accordingly, that 
the Decree may be varied ; and that it may be declared, that the 
residue was divisible among all the testator's grand-children, who 
were living at his death (except Thomas Chamberlain Hughes) as 
and when the youngest of them attained the age of twenty-one ; or 
among such of the grand-children (except as aforesaid) whether liv- 
ing at the testator's death or born afterwards, as were living, when 

the youngest attained that age. 
[* 259] * Mr. Richards and Mr. Orimwood, in support of the 

Petition of Re-hearing. 
Sir Samuel RomiUy, for the Representative of Emma Carolina Ad- 
lam, a child, who was l)orn after the death of the testator, and died, 

(1) Hughes V. Hughei, 3 Bro. C. C. 352, 434. 
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before the youngest child attained the age of twenty-one, in support 
of the Decree, was stopped by the Court upon the first point ; as to 
the right of a grand-child, born after the testator's death. 

Upon the second objection to the Decree, as including grand-chil- 
dren, who died, before the youngest of them attained the age of 
twenty-one, and not leaving children, Mr. Trower, for the Represen- 
tative o£ a grand-child, who, though living at the death of the testa- 
tor, died before the time of distribution, not leaving children, con- 
tended, with Sir Samuel RomiUy, that the Decree, considering a 
grand-child under those circumstances as having taken a vested in- 
terest, put the t^ue construction upon this Will ; observing, that the 
objection to that usually arose in the case of a child, dying during 
minority ; as probably not intended ; but some of these grand-chil- 
dren might have attained the age of thirty or forty before the period 
of distribution. 

The Lord Chancellob [Eldon]. — ^Uponsuch a question no one 
can be quite sure, that any decision is right. I am, however, rather 
confident, that the proper determination will be, that a grand-child, 
who died, before the youngest of the grand-children attained the 
age of twenty-one, will not take a share by his representative. That 
opinion is formed upon the whole scheme of this Will with regard 
to this residue. Having given out of the residue of the rents and 
profits to two of his daughters the annual sum of 100/. 
* each for their separate use, for life, and directed the res- [* 260] 
idue to be applied for the maintenance and education of 
his grand-children, he supposes the case of a grand-child marrying, 
and dying, leaving children; and he substitutes those, his great 
grand-children, to the share of the produce, and interest, which the 
deceased parents respectively would have received. Considering the 
purpose of that .provision, for maintenance and education, it is not 
very probable, that the testator meant the dead children or grand- 
children ; and it is clear, if a great grand-child died, before the 
youngest grand-child was of age, that share would have been divisi- 
ble among the grand-children, or their children, who survived that 
great grand-child. The intermediate interest, therefore, between 
the death of such great grand-children, and the division of the cap- 
ital, would have gone for the benefit of others. Upon the whole, the 
meaning of this Will seems to be, that, whenever the youngest grand- 
child should attain the age of twenty-one, the capital should be di- 
visible among the grand-children, then living, and the children of 
those, who should be then dead, such children taking the shares of 
their parents respectively, their heirs, executors, and administrators, 
respectively ; and the result is, that a grand-child, who died, before 
the youngest grand-child attained the age of twenty-one, can have 
the benefit only by children, not by representatives. 

The Decree was varied accordingly. 

See, ante, note 3 to HUl v. Chafman, V. 405 ; the principal case was adverted 
to in, and distinguished from, Damdnm v. Dattaa, 14 Yes. 577.^ 
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HAFFEY V. HAFFEY. 

[1807.] 

The Writ of JV^ exeat Regno is in the nature of equitable bail: therefore, in the 
case of Alimony marked only for the arrears, actually due ; and not carried 
farther by analogy to the case of a Judge, holding to bail for uncertain dam- 
ages upon a personal Tort (a). 

Mb. Newbolt, for the PlaintiiT, a married woman, who bad 
obtained a Decree for alimony, moved for a writ of Ne exeat Regno 
against her husband, and mentioned the case of Coglar v. Cog" 
lar a). 

Tne Lord Chancellor [Eldon]. — ^There is no doubt, as the 
law now stands, that with regard to the arrears of alimony, actually 
due, the Court will grant this writ : but it has been held clearly upon 
great consideration in several cases (2), that the Court cannot go 
&rther. This writ has been considered as in the nature of equita- 
ble bail and under circumstances, that would not entitle you to bail 
at law, you cannot have this writ here. I was Counsel in a very 
hard case before Lord Thurlow: a bond, payable on the 1st of Jan- 
uary : the obligor by agreement obtained indulgence until the 1st of 
July ; and, in the last week in June, he declared his intention of 
leaving; the kingdom to evade payment. There was the agreement, 
as well ks the bond : yet it was held, that, as under that agreement, < 
which prevented the obligee from getting bail at law, the money was 
not due in equity, he could not have the writ. I have also a strong 
recollection, that in another case, Lord Thurlow reasoned in this 
way ; that he did not know, in what sum the writ should be marked ; 
as the case of personal tort would not apply : the law in that in- 
stance having for ages entrusted the Judges to say, what 
[* 262] bail * should be taken in cases, where probably considera- 
ble damages would be given ; who had been in the habit 
of exercising that jurisdiction; though certainly a singular one. 
Lord Thurlow said, that perhaps in sucli a case this Court might 
trust itself with a similar discretion : but neither Courts of Law nor 
Courts of Equity are entitled to judge, whether a woman is entitled 
to alimony, or not, or what she will ever get. 

The Writ was therefore marked only in the sum of 61/. actually 
due. • 

See the note to Co^mt v. Coglarj 1 V. 94, and note 2 to Z>e Ccariere v. De Ca- 
lonne, 4 V. 577. 

(a) As to the demands on which the writ of JVt; exeat Regno isjfranted, see, antt^ 
note (a) Coglar v. Cogfar, 1 V. 94; note (a) De Carriere v. De Calonne, 4 V. 577. 

(1) Jhnie^ vol. i. 94 ; see the notes, 95; iv. 592, and Mr. Beames's A*e exeat 
Regno. 

(2) Shafloe v. Shqftoe^ Dawton v. Dawmm^ Oldham v. (Hdham, antej vol. vii. 171, 
173, 410 ; Gardner v. , pott, xv. 444. 
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LANGSTAFFE t;. TAYLOR. 

[1807, Dec. 21, 22.] 

An Attorney's Bill of Costs settled and paid, or after Judgment in an Action, not 
to be referred for taxation of course; as it may upon a special case of fraud, or 
improper charges, notwithstanding Payment, a Release, Judgment, or other 
Security. 

The object of a Petition, presented in this cause, was to obtain 
an Order for taxing seyeral bills of costs, for business done by an at- 
torney for the Petitioner. .Some payments having been made, an 
action was brought for 29Z., claimed by the attorney, as the balance 
of the bills delivered ; and the Petitioner was taken in execution 
upon a judgment by defisiult, in that action, in the year 1803. No 
attempt had been made to obtain taxation of the bills, until this Pe- 
tition was presented, in 1807 ; suggesting, generally, that the charges 
were exorbitant and improper ; and, with reference to the delay, 
alleging, that two of the Petitioner's agents had become insane. 

Mr. HaUf in support of the Petition. Mr. Trower, against it. 

The Lord Chancellob [Elbon]. — ^If a bill of costs has [* 263] 
been settled and paid, and the payment has been acqui- 
esced in, the Court will not refer that bill to be taxed as a matter of 
course. The general rule is, that an attorney's bill, which has been 
delivered, for the purpose of creating a capacity of bringing an ac- 
tion, cannot be taxed at the trial, or after verdict ; but under special 
circumstances, the Court will refer it to be taxed, if it is shown by 
affidavit, that the business has not been done, or, that the charges 
are fraudulent ; and neither payment of the money, nor a release, 
nor a judgment for the demand, > will preclude taxation in such a 
case. Of course, when a warrant of attorney to confess judgment 
has been given, that will not preclude taxation under such circum- 
stances. 

One case (1), before Lord Hardwicke, is extremely strong. The 
attorney had taken a judgment for the amount of his bill a consider- 
able time before : but Lord Hardwicke drdered the taxation ; it did 
not appear that the client had any professional assistance ; and there 
were several very extraordinary items and improper charges upon 
the face of the bill. In WalmesUy v. Booth (2), it is laid down, 
that, where the client, unassisted by an attorney, has paid a law bill, 
and accepted a receipt for it, yet he has been allowed to open the 
whole account notwithstanding, and to take exceptions to any im- 
proper or extravagant charge in the bill ; and, even if the client has 
given a bond or a mortgage to secure the payment of what yvas 
charged to be due to the attorney. Courts of Equity have Relieved ; 

(1) Draper^ Companxf v. Davit^ 2 Atk. 295. 

(2) 2 Atk. 19; see page 29. 
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and ordered the bill to be taxed. That very case, however, as well 
as the case of Netoman v. Payne (I), is a mixed case, containing a 
great variety of other circumstances. 

In this case 1 cannot ascertain, whether the bill of costs handed 
up to me, is reasonable, or not. I cannot connect the circumstances, 
arising from the insanity of the agents, into whose hands these bills 
fell, after they were delivered, with the proceeding in the subsequent 
action. This application is now made in 1807 by the client, after 
judgment and execution obtained in 1803, under which the Peti- 
tioner has been in prison a great part of the time since, no eflfort 
having been made to have these bilb reviewed, or taxed, that the 
taxation may now be directed. The Petitioner says, he is informed 
by his solicitor, that these charges are exorbitant and improper : bat, 
if a special case is required for this purpose, something more is neces- 
sary than information from a person, who does not make an affida- 
vit. Another circumstance is, that notwithstanding the proceeding, 
that has taken place, and even in a stronger case, the attorney may 
waive the benefit : and consent to the taxation ; and one question is, 
whether this attorney has not so consented, notwithstanding all these 
proceedings. As to that, the affidavits are defective : not answering 
the allegation of an agreement, that what that attorney and the Peti- 
tioner's present solicitor thought right should be done. 

The proper Order is, that this Petition shall stand over : and, if 
they mean to proceed upon affidavits, bringing forward a special 
case of exorbitant and improper charges, that may induce the Court 
to interpose under these circumstances, they may do so. It is ex- 
tremely proper, that the( principle, upon which the Court 
[* 265] acts upon this subject, should be understood. Ample pro- 
tection must be given to the client: but, on the other 
hand, protection is also due to the officer of the Court. 

The Lord Chancellor [Eldon] afterwards said, he had consulted 
some of the Judges ; and dismissed the petition (2). 

1. See, cmtej note 3 to JVetmum v. Paunt. 2 V. 199. 

3. In GUheri v. Chudkigh (Trin. T. ^ Geo. 2, 18 July, 1748), it appeara, from 
Mr. Forrester's [ms., that D)rd Hardwicke thus expressed himself respecting his 
.decision in WalmaUy v. Booik (which arose oat of a bond given to a solicitor by 
his client, beyond fees and disbursements, for the trouble and care he had taken), 
" I dismissed the bill: but, upon a rehearing, I reversed my former decree, and di- 
rected an account of fees and disbursements, for the balance of which the bond 
should stand as security, and, upon payment of that balance, be cancelled ; for, if 
such contracts had been |^iven way to, persons would have been discouraged from 
applying to courts of justice for redress ; and my judgment was convinced by con- 
sidering the consequences of the thing, and the general policy and principles 
which had governed other cases.** 

(1) jfnte, vol. ii. 199. 

(2) Caokt v. StUru, 1 Yes. & Bea. 126; PkntkrUaUt v. FVaxer, 3 Yes. Sl Bea. 
174; Hazard V.Lane, 3 TAer. 285', Cnsalof v. Parker, 1 Jac. & Walk. 460; 
Beames on Costs, 277, 8, and the notes. 
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NICHOLS V. CHALIE. 
[1807, Dec. 17, 21.] 

General Reference to Arbitration by parties in a suit, then depending in Chan- 
cery, made an Order of a Court of Law. Whether that is an Order within the 
Statute 9 and 10 Will. III. c. 15, excluding the equitable jurisdiction to affect 
the Award for mistake of the law, apparenl^ and to restrain an application to 
the Court of Law to enforce it, QiMcre (a). 

Agreement to refer to Arbitration no bar to relief in Equity ((), [p. 370.] 

An agreement took place between the parties in two Causes, de- 
pending in the Court of Chancery, upon a Bill for an account, and 
cross bill, for a general reference of all matters in dispute to arbitra- 
tion ; and the submission was made an Order of the Court of King's 
Bench. The arbitrators made their award, that nothing was due 
from the Defendants to the Plaintiff; that the original Bill should be 
dismissed with costs ; and that no farther proceedings should be had 
in the cross cause. 

A Bill was filed to set aside the award upon the ground of mistake 
of the Law, apparent upon the face of it ; and a Motion was made 
for an Injunction to restrain the Defendants from applying to the 
Court of King's Bench to enforce the performance. 

Mr. Hart and Mr. Trowery in support of the Motion. — ^This appli- 
cation stands upon one clear ground for setting aside an award : viz. 
Mistake of the Law ; which may be shown by affidavits, when the 
artntraters are called upon to explain the ground of their award ; but 
that is unnecessary in this instance : the principle upon 
* which they have come to the conclusion, that the Plain- [* 266] 
tiff can have no relief at Law or in Equity, appearing upon 
the face of the award ; showing a plain mistake of the Law ; which, 
as incidental to the fact, was submitted to them. Against the con- 
sequences of that mistake, to prevent the undue advantage that would 
be derived from it, this Court will in some way open an inlet to re- 
lief. 

The Statute (1) does not presentany difficulty to the interposition 

(a) An award cannot be disturbed for mistake upon a question of law referred. 
See, awfc, note (a) Ching v. Cking, 6 V. 282. 

See farther, as to the effect of awards, both upon law and fact, note (a) Knox v. 
Symnwnds, 1 Y. 369; note (a) Price v. Wmiam, 1 V. 365; notes (a\ (b\ (c\ 
Miididl V. Harris, 2 V. 129 ; Jones v. Boston MiU Cotvoration, 1 Green. Ch. 297 ; 
Emerson v. UdaU, 13 Verm. 477; Strodes v. PaHon, I Brock. 228; 1 Metcalf & 
Perkins, Diff. tit Arb. and Award, § 3, div. {g\ pi. 419, et seq. ; 2 Story, Eq. Jur. 
§ 1455, 1456, and notes. 

The award of arbitrators, under the Statute of Indiana, is not conclusive of the 
law or the facts in the case. HamiUon v. Ifort, 3 Blackf. 71. See Dkkerson v. 
HayeSf 4 ib. 45. 

{i) As to agreements to submit, excluding Courts, see, ante, note {a) Mitchell v. 
Horns, 2 y. 129; CarUe v. Dawson^ 2 Bland, 264 ; 2 Madd. Ch. Pr. (4th Am. ed.) 
318; Megre v. Maryl^ind Ins, Co. 6 Harr. & J. 408; Randal v. Chesapeake Canal 
Co. 1 Harring. 234 ; Gray v. Wilsan, 4 Watts, 39 ; Jmes v. Stanley, 1 Miles, 418 ; 
Stone V. Dennis, 3 Porter, 231. 

(1) Stat 9 and 10 Will. HI. c. 15. 
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of this Court. In Lord Lonsdale v. LittUdaU (1) it was decided, 
that an award in a cause depending is not within the Statute ; which 
was not intended to apply to cases of this description. If, however, 
the Statute can be applied to it, the direction of the Statute, that the 
process under the award shall not be stopped or delayed by any Or- 
der of any other Court, cannot preclude the jurisdiction to restrain 
a party, who has an award in his favor against conscience, from ap- 
plying by Motion to have that process issued, which, when issued, 
would, under the Statute, be a positive bar. Previously to that 
Statute this Court would have interposed upon misconduct or mis- 
take of the Law ; and the Statute was not intended to create a difier- 
ent rule of proceeding : its object was merely to enable persons, not 
actors in a suit, to proceed, as if, being suitors, they had submitted 
to arbitration : but if the Statute has put an end to that jurisdiction, 
the effect must be a very considerable alteration of the Law upon 
this subject ; as, however gross a mistake may appear, the Court of 
King's Bench cannot interpose : the Statute (2) conferring the power 
of setting aside the award only if procured by a corruption or undue 
means ; and in that case limiting the time of complaint to the end of 

the ensuing Term. 
[» 267] * Mr. Richards and Mr. William Agar, for the Defendants, 
relied upon the Statute as a complete bar to this applica- 
tion ; observing also, upon the merits, that this was an agreement to 
refer, not only the question in the cause, but generally, all matters in 
dispute ; that partiality or improper conduct was not imputed to the 
arbitrators ; and, as to the mistake, upon such a reference, which is not 
like a reference to the Master to take accounts, the mistake, at- 
tributed to the arbitrators, must be admitted by them ; according to 
Lord Thurlow, in the case Knox v. Summonds (3), and Lord Com- 
missioner Wilson (4), in Morgan v. Mather. This is a reference to 
determine matters of account ; which they have done ; and they 
are not required to show the medium, by which they state the 
balance. 

The Lord Chancellor [Eldon]. — ^This is an extremely important 
case ; and, without going into the particular circumstances, there 
may be difficulty in supporting this award ; if the Statute does not 
form a competent objection. That point I cannot take upon myself 
to determine from memory ; for there is no class of cases, that fur- 
nishes distinctions, involved in more difficulty. What occurs to me 
at present is this. Before the Statute, when persons were out of 
Court, they could not by any agreement bring themselves into Court, 
and create a jurisdiction to issue process of coptempt. Experience 
had proved the beneficial effect of terminating by arbitration suits 
actually existing ; and it occurred also, that it might be extremely 
desirable to afford the same opportunity, where only a cause of suit 

(1) Ariit^ vol. ii. 451 ; see the note, 453. 

(2) Stat 9 and 10 Will. III. c. 15, s. 3. 

(3) AnU, vol. L 369 ; see the note, 370. 

(4) Anity vol. ii. 18 ; tee the notes to that ease. 
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subsisted, but no suit had been instituted. In the former case, if 
the agreement was made an Order of a Court of Law, and the arbi- 
trators having proceeded upon it, an application was made 
*to compel the execution of the award, that in a Court of [*268] 
Equity was considered merely as a proceeding in the Court 
of Law, modified and regulated by the consent of the parties ; and, 
whether the circumstance of consent to that mode of carrying on the 
suit at law might or might not be deemed worthy of consideration in 
Equity, the mere fitct, that they had so far regulated the pro- 
ceeding at Law, could not bar the jurisdiction in Equity. Then, the 
Statute expressly declaring, that, where the agreement is made a rule 
of Court, the process shall not^be stopped or delayed by any Order 
of any other Court either of Law or Equity (1), the construction, 
made in the argument, that, if the party has upon his application 
obtained the process, a Court of Equity cannot interpose, gives up 
some of the great principles, upon which this jurisdiction has been 
exercised : which, according to that distinction, must depend upon 
the t^nduct of the party under the arbitration. 

This case certainly is not in specie the case of Ijord Lonsdale v. lAt- 
tkdale (2) ; which is nothing more than an Order of reference, in a 
suit depending, made a rule of the Court, in which that suit was in- 
stituted. It does not appear even, that there was the term imposed 
upon the party not to file a Bill in Equity ; the effect of which has 
never been determined in a Court of Equity ; but that case does not 
afford even that ground of objection ; and is therefore no more than 
a rule of Nisi Prius, by consent, given in Court, made an Order of 
Court, to abide an award. All the subsequent proceedings are noth- 
ing more than part of the transaction in the course of a suit of Law 
in that Court ; which this Court would upon its ancient jurisdiction, 
control. The difficulty upon that is, first, that, where a 
* suit is depending, if the submission to arbitration is out [* 269] 
of Court, by bond or articles, and is upon that authority 
made a rule of Court, that has been held a submission, not in, but 
out of, the cause ; and they proceed upon the jurisdiction, given by 
the Statute; and it has been decided, that, if the party, ordered to 
pay money, dies, before the award is enforced, as only it can be en- 
forced, by process of contempt, which dies with the person, the award 
cannot be enforced in that Court. 

There is however another, much stronger, ground ; where per- 
sons, suing in this Court, or a Court of Law, instead of making 
their submission to arbitration a rule of that Court, where they are 
suing, agree, that their submission shall take the cause altogether 
out of that Court ; and that the proceeding under their agreement 
shall be in a Court, in which the antecedent proceedings never have 
been. The difficulty upon that is, whether an Order of the Court 
of King's Bench can be represented, as a submission to arbitration in 

(1) See (hoineU v. BannisUr, post, 530, and the note, 534. 

(2) wfnee, vol. ii. 451. 
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a suit, not in that Court, but in the Court of Chancery. The efibct 
would be singular, supposing this objection not valid, if I should or- 
der, that the Defendant should not make the application; and 
the Court of King's Bench should make an Order for an attach- 
ment; which could not be right, except upon the supposition, 
that I was interposing against the direct words of the Act of Par- 
liament. 

Dec. 21 St. The Lord Chancellor [Eldon]. — At present I am 
not disposed to grant this Injunction : nothing can be. done in the 
Court of King's Bench before the next Term : and the Motion may 
be revived : but I will now throw out, that the information I have 
received perfectly confirms my opinion, that the application 
[• 270] to the- * Court of King's Bench is entirely upon the Stat- 
ute ; that they derive that jurisdiction from the Statute 
alone. I have read the case of Lord Lonsdak v. Liitkdak (1) ; 
which stands thus. I have already observed, that it does not appear 
as part of the rule of Court in that case, that there should not be 
any suit in equity : but the case, charged by that Bill, would clearly 
amount to misconduct by the arbitrator ; that he held private con- 
versations with the other party ; and the result is corrupt in a cer- 
tain sense. In that case, the reference growing out of the action, if 
no attempt was made to bar the application to the Court of Equity 
by the rule, afterwards made an Order of the Court, there is no dif- 
ficulty in conceiving, that the application might be within the juris- 
diction of a Court of Equity. It might have been within the juris- 
diction, even, if that term had been part of the rule ; as that is one 
of the excepted cases ; if the Statute had applied to that case ; as 
it did not. 

This difficulty however is still subsisting between Courts of Law 
and Equity upon this subject. This Court generally holds, that a 
man cannot by an agreement to refer deprive himself of the right to 
apply to a Court of Equity (2). It has therefore appeared extraor- 
dinary to those, who have sat here, that Courts of Law should per- 
mit parties by contract upon such a reference to arbitration to de- 
prive themselves of the benefit, which they might receive in Equity. 
It appears from the report of Lord Lonsdak v. Littkdaky that the 
Court of Common Pleas thought, there might be something of judi- 
cial discretion, whether, if a party proceeded here, they would en- 
force compliance by attachment ; and in the case of Burton v. Pe- 
irie they refused the attachment : but, when Lord Ross-' 
[*271] lyn * [Loughborough] concludes from what a Court of 
Law would do upon such a rule of Court, to refer under 
the Statute, what a Court of Equity, ought to do, where the refer- 
ence is under the Statute, the answer is, that a Court of Equity can- 

(1) Anit, vol. ii. 451. 

(2) Ardt, Mitchell v. Harrisj vol ii. 129; Street v. Rigby, vi. 815 ; post, Wottrs 
V. Taylor, xv. 10; Qwarlay v. Tht Duke ofSmarset, xix. 429; Bea. £1. PL £q. 
232. 
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not govern itself by that analc^ ; as, if the reference is within the 
Statute, the Legislature has declared, that a Court of Equity shall 
have nothing to do with it 

I also find my opinion right, that, notwithstanding the second 
clause of the Act of Parliament, Courts of Law have always consid- 
ered themselves at liberty to determine, whether there was a mistake 
on the part of the arbitrator (1) ; though that clause specifies only 
corruption or undue means. , 

No Order was made. 

Sss, miU^ the notes to MbMl v. iforrw, 3 Ves. ]39,andto fiioxv. Swmnda. 1 

V.87, 



CRBBSWELL v. BYRON. 

[1807, Dec. 24.] 

A Solicitor, having declined to act for his client, has no lien for his costs upon 

a fond in Court. 
Client may discharge his Solicitor, [p. 273.] 
Attorney, quitting nis Client before trial, cannot bring an Action for his Bill, 

[p. 27a] 

In this cause a petition was presented by a Solicitor ; stating, that 
in 1789 he was employed as Solicitor for the Plaintiff; and contin- 
ued so to act until July, 1792 ; when, the Plaintiff refusing to follow 
the advice of the petitioner and of Counsel, the petitioner ceased to 
act as bis Solicitor. * 

*The Petition farther stated, that tbe Plaintiff is in in- [*272] 
digent circumstances ; relying upon the fund which is the 
'subject of the suit (2). The petitioner duly delivered his bill in 
July last ; and by an Order, dated the 23d of July, it was directed, 
that all parties' subsequent costs should be taxed ; and that, after the 
deduction of a sum, therein mentioned, one moiety of the residue of 
the fund should be transferred to the Plaintiff. Under that Order 
the petitioner's bill of costs and disbursements, as Solicitor, amount- 
ing to 162/. Is. 2df. taxed, as between party and party, at 672. 3«. 
was received by him. The residue of his bill, being the costs as be- 
tween Solicitor and Client, no part whereof was allowed in that tax- 
ation, amounted to 95/. As. 2d. The Plaintiff threatens, that he will 

(1) Ktni v. Elstoh, 3 East, la 

See the distinction in Young v. WaUer^ anie^ vol. ix. 364 ; Ching v. C/dng^ vi. 
282, and the references in the note, as to correcting mistaJte of law by an Arbi- 
trator. Under a general reference Uie mistake of the Arbitrator, meaning to de- 
cide according to law, will be corrected : but, if parties refer a question of law to 
an Arbitrator, meaning to have his decision, the Court will not interfere. 

(2) The lien is confined to the costs of the suit concemiDg tbe particular fund: 
Lann v. Ckwrch, 4 Madd. 391. 

VOL. XIV. 12 
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receive the whole fund, and will not pay the petitioner ; who is un- 
able to find him ; and whose whole demand will be lost, unless it 
shall be paid out of the fund in Court. 

The prayer of the Petition was, that the petitioner's bill may be 
paid ^ut of the fund in Court ; «and that service of the Petition upon 
the Clerk in Court may be good service. 

Mr. Johnson, in support of the Petition. 

The Lord Chancellor [Eldon]. — ^The Client may discharge his 
Solicitor (1) : but I do not know, that a Solicitor, whatever may be 
his reasons for declining to proceed, can claim a lien, if he does not 
carry the business through to a hearing. If that could take 
[* 273] place, there might be numerous claims of lien. The * Court 
of Common Pleas, when I was there, held, that an attorney 
having quitted his Client before trial, could not bring an action for 
hU biU (2). 

The Petition was dismissed without costs (3). 

See, ante, the notes to Tm^ v. Pophamj 13 V. 59, as to the ffeneral rales with 
respect to a solicitoi's {ten, for his costs, and the limitations of that right 

— T 

(1) See MemweUur v. MeUish, TwoH v. DayreU, anU, vol. xiii. 161, 195, and 
the note, 163: not without leave of the Court, />ok, zvi. 281. 



!2) AnUf voL vL 2, and the note. 
3J- ----- 



,_, Commtrdl v. JPoynton, 1 Swanst 1 ; Mtnfne v. Watts^ 3 Swanst 94 ; Ro$8 v. 
Limghtonj 1 Ves. & Bea. 349; Moir v. Mudie, Brasiington v. BrassingUm, 1 Sim. 
& Sto. 289, 455; Beames on Costs, 310, 6lc. 
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HUGUENIN i;. BASELEY. 
[1807, Nov. 14, 16, 17, 18, 23.] 

VoLUJMTAJLT SettlemeDt by a widow upon a clergyman and his family set aside ; 

as obtained by undue influence and abused confidence in the Defendant, as 

an afirent undertaking the management of her af^urs ; upon the principles of 

public policy and utility, applicable to the relation of Guardian and Ward, 

&c. (a). -" 

Interests obtained through the fraud of another person cannot be maintained, 

[p. 289.] 
Relief against a fraud by preventing a Recovery ; affecting the interests of third 

persons, not parties in the fraud fol [p. 290.1 
No discretion upon honorable or delicate feelings to relieve against a voluntary 

gift, even stripping the Donor entirely of his property ; if no undue influence (c), 

fr.290.] 

The object of the Bill in this cause was to set aside a conveyance^ 
made by the Plaintiff Mrs. Huguenin, previously to her marriage 
with the other Plaintiff, her second husband ; as having been im- 
properly and fraudulently obtained. The following are the princi- 
pal circumstances, established by evidence and admission, under 
which this relief was sought. 

In 1803 Mrs. Huguenin, then Mrs. Hill, appeared to be entitled in 
fee-simple to the manors of Cleydon and Hampton Gay, and other 
estates, in Oxfordshire, under the ultimate limitation of the reversion 
by a Will, dated in 1768, to her father Richard Hindes ; who had 
gone to Jamaica ; where he acquired considerable property, real and 
personal ; which upon his death also descended to her. After some 
correspondence with their solicitors in England, she, in September, 
1803, returned with her husband from Jamaica. He died in Octo- 
ber, 1803 ; and in November she, being then about the age of 40, 
first became acquainted with the Defendant Thomas Baseley, a cler- 
gyman ; who was also connected with the family of Hindes, and had 
with other persons, upon the death of the testator, in 1798, 
instituted a suit, claiming as heirs at law * of Richard [* 274] 
Hindes ; in which cause an inquiry, directed by the Lord 
Chancellor, produced the title of Mrs. Huguenin ; as the only child 
of Richard Hindes. 

(a) As to undue influence, see, anie, note (a) Pickett v. Loggotij 14 V. 215. 

As to the jealousy with which Courts of Equity regard transactions of this na- 
ture, see 1 Metca]f &, Perkins, Dig. Attorney and Client, viii. pi. 369, et nq. ; 
Rose V. J^fynott, 7 Yerger, 30 ; Berrien v. MeLane, 1 Hoff. Ch. 421 ; Famam v. 
Brooks, 9 Pick. 212; Starr v. Farukrhmdtn, 9 Johns. 253; Miles v. Ervin, 1 
M'Cord, Ch. 524 ; note (a) Whichcote v. Laxorenct, 3 V. 740; note (a) Newman v. 
Payiu;, 2 V. 199. 

(6) Courts of Equity hold themselves competent to take from third persons, and, 
a/oriiori, from the party himself, the benefit, which he mav have derived from his 
own fraud, imposition, or undue influence, in procuring the suppression of such 
acts. 1 Story, Eq. Jur. § 256. 

(c) 1 Story, Eq. Jur. §236, 308. When the pft is perfect, by delivery and 
acceptance, it is then irrevocable, unless it be prejudicial to creditors, or the donor 
was under a legal incapacity, or was circumvented by fraud. 2 Kent, Com. 440. 
As to gifls inUr vivos, ib. 438-443. 
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The Bill stated, that the Defendant Bascfey, with the view of get- 
ting the control and management of t|)ie^8aid estates, and of getting 
them ultimately settled upon himself, procured an introduction to 
Mrs. Huguenin ; and having by various means ingratiated himself 
with her, represented, that h^ solicitors had mismanaged and neg- 
lected her property, and induced her, then a stranger, having no 
friends or relations in England, and being quite ignorant of the val- 
ue of property, to withdraw her affairs from those solicitors, and to 
place them in the hands of the Defendant ; who, with such design, 
wrote the following letter ; which she, by his inducement, caused to 
be copied ; and signed and sent to the Solicitors : 

« Sirs, 
<< Having been so unfortunate as to lose the best of husbands and 
the sincerest friend by the premature death of Mr. Hill, I feel tny- 
;5elf, as it were, left in that, unprotected state, that I jiow want the 
assistance of some friend, with whom I can advise in the adjustment 
of my affiairs : and who will kindly interpose in seeing, that my 
property is managed to the best advantage. From reflection I have 
the greatest reason to believe, that Providence has raised me up a 
friend, and that O^iend is Mr. Baseley, who will take upon him the 
trouble of bringing all my affairs into such a plan as I shall hereafter 
be enabled to conduct them with facility to myself. Impressed with 
this agreeable idea, I beg leave to inform you, that I commit ^sub- 
ject to my own inspection) the perfect arrangement of my busmess 

with you into Mr. Baseley's hands ; and hope, that you 
[• 275] will prepare without any delay every account, that you 

have standing against me, with the deeds, &c. of the estate 
at Hampton? As I wish to leave London at Lady Day next, I must 
desire, that no delay on your part will take place. Mr. Baseley will 
be ready to meet you on the business, whenever you will appoint a 
day. With this determination I remain, &.c. Ann Hill." 

The deeds were accordingly deUvered to Baseley ; and were sie- 
posited by him with his Solicitor. The Bill farther represented, 
that the Defendant artfully dissuaded the Plaintiff from residing in 
the house at Hampton Gay, and letting the estate as she had proposed ; 
and recommended to her a surveyor ; who gave a very unfavorable 
account of the situation of the estate ; and the Defendant Baseley 
soon afterwards offered her 400/. a-year for a lease of the whole, 
clear of all expenses, and keeping the premises in repair ; represent- 
ing 420/. a-year as the utmost value ; which was confirmed by his 
Solicitor ; that she executed the deeds under the persuasion of the 
Solicitor, that they were her Will, and the lease to* Baseley ; and 
that she had no intention to give away or settle her estate, &c. 

By the deed, dated the 5th of May, 1804, which was the subject 
of the Bill, the Plaintiff Mrs. Huguenin, in consideration of lOs. con- 
veyed the Hampton Gay estates to a trustee, his heirs and assigns, 
to the use, that sh^ and her assigns might during her life, receive out 
of the said manor, &c. an annuity of 400/., secured by a trust term 



X 
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of 500 years; and^ sobject thereto, to. the use of the Defendant 
Baseley for life, without impeachment of waBte ; with remainders to 
trustees to preserye contingent remainders, to his wife for life, to their 
children, born or to be born, in tail, with cross-remainders, 
and the ultimate remainder to Mrs. Huguenin. The * valne [* 276] 
of that estate was rather more than 400^ per annum. 

The Defendant Thomas Baseley by his answer represented, that 
from the time of his first acquaintance with the Plaintiflf a great inti- 
macy' took place; and she expressed a great affection for him and 
bis fiimily ; that she complained of the conduct of her Solicitors ; 
declaring her intention of taking the management of her affairs from 
them ; and upon her application he recommended to her his solicitor 
and a surveyor ; and she intimated to the Defendant her intention of 
settling her estates on him and his family : and requested him to 
write to her solicitors ; to acquaint them, that she should take her 
af&irs out of their hands ; and the Defendant at her request did in 
her presence and with her sanction, and according to her directions, 
write the form of a letter for that purpose ; which the Plaintiff, as he 
believes, copied ; and sent to her solicitors : but the Defendant posi- 
tively denies, that such letter was written at his instigation, or by his 
desire : on the contrary, he wrote the same at the pressing desire of 
the Plaintiff; and though the language of the letter was the Defend- 
ant's, yet the substance was in fact dictated by her. In another part 
of the answer the Defendant denied, that he induced her to send 
that letter ; stating his belief, that it was written by him ; but that it 
was so written at the particular instance and request of the Plaintiff; 
who desired him to draw up such letter, as before-mentioned ; and 
he believes, he did upon that occasion state to the Plaintiff, that, if 
it was her wish to discharge her solicitors, such letter ought to be in 
her own hand-writing ; as it would not be so proper for it to appear 
in his hand-writing; and the Plaintiff did copy such letter. 

* The Answer further stated, that the Plaintiff frequent- [• 277] 
ly expressed to the Defendant a wish to settle her affairs, 
and make a disposition of her property ; inquiring, whether the De- 
fendant was related to her, and who was her heir at law ; and, be- 
ing informed, expressed a great dislike to that family ; and after va- 
rious conversations she repeated her determination to settle the 
Hampton Gay estate on the Defendant and his family ; and, in 
March, 1804, without any persuasion, suggestion, or influence, she 
gave instructions accordingly ; and the Defendant understood her in- 
tention to be to settle the estate so as to reserve to herself a rent- 
charge for her life about equal to the reasonable rent ; and that it 
was her wish, that the Defendant should go and reside there imme- 
diately with his fiamily : so that the mansion-house might be kept 
up ; declaring, that she would never reside there on account of the 
trouble of repairing, &c. ; and the Defendant denied all the charges 
of fraud, influence, &c.^ 

The Answer of the Attorney, who prepared the deed, stated, that^ 
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when instructed by her to prepare the settlement, he recommended 
to her to make a Will ; which might be revoked or altered : when 
she replied, that she would not do it by Will on that account ; as, if 
she should alter her situation, she intended, it should not affect the 
settlement of her property. The Defendant, according to the vol- 
untary instructions of the Plaintiff, prepared two deeds of settlement : 
viz. that of the 5th of May, 1804, as to the Hampton Gay estate, in 
the Bill mentioned, and the other, dated the 21st of June, 1804, re- 
lating to all her other estates and property. In the former deed 
blanks were left for the Plaintiff's rent-charge and the names of the 
trustees : and she made alterations as to the uses among Baseley's 
children ; and as to the ultimate limitation ; which originally was to 
Baseley in fee. That deed was settled, and the other pre- 
[* 278] pared, by ^ Counsel ; and they were voluntarily and deliber- 
ately executed, and the blanks filled up by her direction. 
This answer farther stated, that in the deed of the 21st of June, 
1804, the Defendant Thomas Baseley, and this Defendant and Wil- 
liam Sleet, of Jamaica, were named trustees ; and the estates and 
property, therein comprised, were conveyed and assigned upon trust 
during the life of the Plaintiff Ann Huguenin, to convey, &cl ac- 
cording to her appointment, and to her separate use, notwithstand- 
ing coverture ; and, after her decease, for any future husband, sur- 
viving her, for his life : with remainder to her children by any such 
marriage, as tenants in common in tail, with cross remainders : re- 
mainder to her mother and William James Clarke and the survivor, 
and to the children of Clarke ; with remainder to Thomas Baseley 
and the two other persons, named as trustees, as tenants in common ; 
and 50002p was settled on Mary Ann Eliot : and she was directed 
during her minority to be brought up by Mrs. Baseley ; who was to 
receive the interest of her fortune: 2000/. on Elizabeth Eleanor 
Clarke ; 1002. a-year on Mrs. Hindes : 200/. a-year on William James 
Clarke; and by that deed are settled several estates in Jamaica, 
with the stock ; several sums of money, due from different persons ; 
a lease-hold estate in Middlesex ; the manor of Cleydon, in the 
county of Oxford, and all the estates real and personal, then late the 
property of Thomas Hindes, not before conveyed and settled by the 
Plaintiff, and other estates real and personal, stated to be mentioned 
in the Schedules. 

This Answer also denied all the charges of fraud, misrepresenta- 
tion, &c. 
[• 279] • Sir Samuel RomiUyy Mr. HoUist, and Mr. Trotoer, for 
the Plaintiffs. — ^The authorities against permitting a trans- 
action of bounty to take effect between persons, standing in certain 
relations, are numerous. Among those relations that of guardian and 
ward is not for this purpose confined to persons, so related in a strict 
sense ; as under an appointment of guardian by Will, or by the Or* 
der of this Court : but the rule includes any person, placing himself 

VOL. XIV. 12* 
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in thai situation. HyUon ▼. HyUon (1). Pierse t. Waring (2). 
Griffin v. De Veiutte (3). Hatch v. HatcA (4). Proof v. Hine$h). 
Dixon V. Olmius^ Wright v. Proud (6). Neivman v. Payne (7). The 
last of these cases is perhaps the most applicable to this : one person 
undertaking to manage the affairs of another. Such a transaction 
as this, between persons so connected, cannot upon principles of 
public policy, or, as Lord Hardwicke expresses it, public utility, be 
permitted. 

The law of other countries, however, affords, authorities more pre~ 
cisely applying to the circumstances of this case. According to Po- 
thier (8) by the ancient law of France the same doctrine, that by our 
law prevails as between guardian and ward, is applied to an ad^ 
ndnistrateur ; a person managing the afiairs of another ; who 
cannot * take a bounty either tor himself or his children : [* 280] 
what is given to the children being, with reference to nat- 
ural affection, considered as given to the parent : and this by a sin- 
gular concurrence with Lord Hardwicke is expressed to be upon the 
ground of public utility. This case however goes beyond that This 
is an instance of a very peculiar species of influenoe, gained over the 
mind of this lady by no common means ; appearing by the letter, 
written or dictated, by the Defendant, for Mrs. Huguenin to copy, 
in terms, which he catf not be supposed to use in the light and pro- 
fane way, that too frequently occurs. The English Courts of Justice 
do not afford an instance of influence acquined by such means : but 
in Foreign Courts such instances luive occurred. According to Po- 
thier it has been decided, upon the same principles of public utility, 
that a confessor, or director of the conscience, a person, to whom 
another trusted his spiritual concerns in matters of religion, cannot 
take any bounty from the person, to whom he acts in that character ; 
and the apprehension of the empire, which these persons obtain, was 
carried so far, that a gift to the Order, of which they were members, 
was not allowed to have effect. 

Mr. Richards, Mr. Fonblanque, Mr. Hart, Mr. Martin, Mr. Leach, 
and Mr. WethereU, for the Defendant. — ^The conduct of persons, who 
place themselves in situations of confidence, must be examined with 
the most scrupulous attention : but there is no rule that creates a dis- 
ability to take a bounty under these circumstances. The result of 
the authorities is, that the transaction must be fairly sifted : but, a 
voluntary deed, free from any imputation of surprise, undue influ- 

(1) 2 Ves. 547. 

a Cited 1 Veg.38; 2 Ves. 548. Stated from the Register's Book in Mr. 
DOte, 1 P. Will. 118, to the Dukt of Hamilton v. Lord JtloMin. 

(3) 3 Woodd. Append. 16 ; 1 Bac. Ab. edit by GwiUim, 109 ; 3 P. Will. 131, 
Mr. Cox's note. 

(4) AnU, vol iz. 292. 

(5) For. 111. 

(6) Ante, vol. xiiL 136; see the note, 137; and upon Fraud and Confirmation 
generally, Crotoe v. Balkard, i. 215, and the note, 221. 

"' Ante, vol. iL 199 ; see the note, 204. 

Poth. Traite des Donations entre Vifs. 1. 1. 



(7) 
(8) 
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ence, spontaDeously executed by a person, with her^eyes open, can- 
not be set aside in a Court of Equity. In ViUers v. JSecrufiiafi^ (1) 
the principle, that has constituted the rule ever since, is 
[^ 281] * laid down by Lord Nottingham ; that if a man will im- 
providently bind himself up by a voluntary deed, and not re- 
serve a liberty to himself by a power of revocation, this Court will 
not loose the fetters he hath put upon himself : but he must lie down 
under his own folly ; for, if you would relieve in such a case, yoa 
must consequently establish this proposition ; that a man can make 
no voluntary disposition of his estate but by his Will, which would 
be absurd. 

It is not the province of this Court to enable a person to rescind 
an absurd disposition of property. The providence or improvidence 
of it, though an ingredient with other circumstances forming the in- 
ference, that the donor had not the free, uncontrolled, possession of 
/ his mind, will not do alone. The law of this country does not pre- 
/ vent even a prodigal disposition by a person of sound mind, and und^ 
! no duress. The case of Dixon v. Obniiu ended in a compromise : 
I Lord Thurlow finding it impossible judicially to act upon his incli- 
nation to extend the principle. A deed, obtained by duress, or by 
fraud, as, where the party is deceived by the substitution of one in- 
strument for another, is void throughout ; not only as to the author, 
but as to all persons, claiming under it: but if a person, actuated 
by motives of gratitude for services received, and benefits enjoyed^ 
desirous of requiting those services and benefits, executes a purpose of 
bounty, not only to the author of them, but also to his children, and 
the father, standing in a relation of confidence, is disabled by the rule, 
founded in general poUcy or public utility, to take in his own per- 
son, the failure of the purpose as to the father, merely by the efiect 
of that rule of general policy, not through any misconduct or vice 
in the transaction, shall not be extended to the disappointment of 
the children; as it would, if the disability arose from 
[* 282] ^ want of will in the donor ; as in the instances of duress 
or fraud./ Upon the ground of general policy therefore 
the interest of the children must be distinguished from that of the 
parent. 

^In the case of Wright v. Proud (2) the transaction was set aside, 
as the party had been deceived and practiced upon; not exer- 
cising a fair, unbiassed purpose of bounty. The authority, cited 
from the French law, is not supported by the civil law; which, 
prohibiting donations inter vivos^ on the ground of relation, does not 
//go beyond th)Bit of husband and wife : but Pothier (3) goes much 
I' farther than the case of the administrateur ; ,to a physician, a sur- 
i geon, a confessor ; every one, who may have influence ; and ex- 
\ tends it even to Wills. The rule, thus extended, can stand only 
^ upon the principle of the civil law, by which an act of improvidence 

(1) 1 Vera. 100. 

Ante, vol. xiii. 136 ; see the note, 137. 
Poth. Traite des Donatioiis entre Vift. 1. 1. 
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even may be restrained by the Judge. In this country a man has 
the absolute dominion over his property ; and may give it away in 
any mangier he thinks proper. Then, to whom is bounty usually 
distributed: to strangers: to persons, in whom no confidence is 
placed ? It is the natural effect of habits of intimate connection and 
friendship. It is not unusual for a gentleman at a certain age to re- 
munerate his tutor by a gift ; who has never been deemed incapable 
of taking in that way : yet that would be within the restriction of 
the French Ordinance ; which, singular and severe as it is, does not 
go the length of prohibiting a present to the minister of a parish or 
chapel, attended by the donor. 

Admitting, what is not clear upon the authorities, that the relation 
of guardian and ward creates an absolute disability in the 
* former, precluding gift by the latter, without distinction [* 288] 
between an act, the result of abused confidence, under an 
impulse, preventing the free exercise of judgment, and the sponta- 
neous bounty, springing from affection, of a person, emancipated 
from control, all accounts settled; admitting also, according to 
Griffin v. De VeiuUe ^l), that the restriction. applies to any person, 
assuming the office ana functions of a guardian, though not legally so 
constituted, is there any case upon the relation of guardian and 
ward, in which youth and inexperience on one side were not ingre- 
dients ? Was that character ever applied to a confidential inter- 
course between persons of advanced life, and equal age ? In those 
circumstances their intercourse was merely that of mutual kindness 
and reciprocal esteem. The Defendant undertook no oflice. He 
never assumed the functions of her attorney : a relation, involving 
necessary confidence on one side, and probable influence upon the 
other ; calling for application of the principle of public policy : but 
in the capacity of attorney another person was employed by the 
Plaintiff: her own attorney ; who prepared the deed from her in- 
structions, without any direction or interference of the Defendant. 
She went alone to the attorney's office ; and gave her own instruct 
tions ; from time to time dictating alterations. It is then said, the 
Defendant was her agent. There is no authority, that a mere agent, 
generally employed in receiving rents, &c. is not capable of receiv- 
ing a gift; and the case of Oariside v. hherwood (2), where the 
leases were set aside expressly on the ground of fi^aud, disproves it. 
The principle of public policy has no reference to that mere naked 
relation. 

* This Defendant however cannot be represented as an \^ 284] 
agent in that sense: undertaking for remuneration. If he 
was an agent, every man, acting for his friend, is so. Can it be 
stated, that a man, who goes beyond mere professions, engaging ac- 
tively in the concerns of his friend, is therefore obnoxious to this 
principle of public policy ? The utmost extent, to which this case 

(1) 3 Woodd. Append. 16; 1 Bac. Ab. edition by Gwillim. 109; 3 P. Will. 131, 
Mr. Cox's note. 

(2) 1 Bro. C. C. 558. 
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can be carried, is, that the Defendant, as a friend, advised the 
Plaintiflfas to the management of her affairs. Her purpose was set- 
tled to withdraw her affairs from her former Solicitors. The letter 
was obtained from the Defendant in pursuance of that, her own pur- 
pose. Incapacity being neither proved nor alleged, the only ground 
for relief between such parties must be direct fraud. The letter 
amounts to no more than a warm testimony of her grateful sense of 
the Defendant's friendship. 

Sir Samuel RomiUyy in reply. — ^This Bill puts the relief it prays 
directly upon the ground of undue influence, exerted by the means 
of spiritual ascendancy ; distinctly charging, that the Defendant bad 
taken upon himself to be the adviser of this lady, and the manager 
of her property ; and stating the letter as an instance of that influ- 
ence. But, devesting this case of that relation and influence, and 
considering it as the case of a stranger, the evidence of fraud or mis- 
apprehension is so strong, that this transaction could not possibly 
stand. Upon all the evidence it cannot be represented, that, when 
she executed the deed, she was apprised of its nature. How is her 
sudden change in so short a period, from great anxiety about this es- 
tate to be accounted for but from the effect of a sort of fascination ? 
Of what consequence was it to Mrs. Huguenin, what repairs were to 
be done, what conditions were to be kept, according to 
[* 285] the evidence, upon the supposition, that she was parting 
with the estate forever? The removal of her husband's 
corpse, to be buried at Hampton Gay, is another circumstance, 
utterly inconsistent with the Defendant's representation, that she did 
not intend to remain the proprietor. Having a mother, a half-broth- 
er and sister, she was not at loss for an object of bounty. The evi- 
dence as to her conversation with the attorney, suggesting t%her, 
that a Will would be revocable by a change of her circumstances, 
shows, that she looked to the possibility of a second marriage. Her 
expression of satisfaction, as having attained her object, cannot be 
explained upon the supposition, that she was giving away her estate 
but may be accounted for, if she was to get rid of the trouble, attend- 
ing it. 

In these cases one of the strongest circumstances is the appear- 
ance by one person of consulting only the interest of another, and 
neglecting his own. The passage in Cicero (1) is most applicable : 
'< Totius autem Injustitise nulla capitalior est quam eorum, qui, cum 
maxime fallunt, id agunt, ut viri boni esse videantur." 

The duty, imposed upon the Defendant by merely, undertaking 
the concerns of this lady, made it impossible for him to take the 
whole of her estate ; for it is not necessary to go the extent, that he 
could not accept any bounty. He took upon him the entire man- 
agement of her affairs ; acting as her agent ; receiving her rents ; 
attending arbitrations, &c. The rule is not confined to attorneys, 

(1) Cic. De Off. Lib. ), S. 13. 
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or persons entitled to reward. Proof v. Hindes (I) was the case 
of a tradesman; who officiously interfered. The relief 
stands upon a general principle * applying to all the variety [* 286] 
of relations, in which dominion may be exercised by one 
person over another ; and this case discovers one of a very peculiar 
nature ; influence, obtained through the sacred character of a n(linis« 
ter of religion. Though there is no case, in which the Court has pro- 
ceeded upon such grounds, the general principle has prevailed, 
where the means of acquiring influence were much less powerful: 
the respect of a child or ward for a parent or guardian. Pothier 
says, that by a latitude of interpretation, proceeding upon principles 
pf public utility, that Ordinance, expressly concerning only a tutor or 
administrateUTy has been extended to the master of a school ; the 
director of the conscience ; the physician ; who is not permitted 
during his attendance, to take a conveyance from the patient ; and 
to other relations, in which authority or influence must be supposed 
to exist. 

For the proper determination of this case however it is not neces- 
sary to rely on such authorities. The decisions of English Courts of 
Justice, are amply sufficient. The same doctrine, stated by your 
Lordship in Hatch v. Hatch (2), was laid down by Lord Chief Jus- 
tice Wilmot in Bridgeman v. Green (3). There was in that case 
much evidence, that the person was perfectly aware of what he was 
doing ; and had repeatedly confirmed it. Upon that. Lord Chief 
Justice Wilmot's observation is, that it only tends to show more 
clearly, the deep-rooted influence obtained over him (4). <' In cases 
of forgery, instructions under the hand of the persons, whose Deed 
or Will is supposed to be forged, to the same efiect as the Deed or 
Will, are very material : but, in cases of undue influence 
and imposition they prove nothing : for * the same power, [* 287] 
which produces one, produces the other ; and therefore, 
instead of removing such an imputation, it is rather an additional evi- 
dence of it." 

Having before (5) mentioned the distinction of the Roman Law 
between liberality and profusion, he says our laws strike no such 
boundary : '< Stat pro ratione voluntasy is the law with us; " and this 
Court never did, nor ever will, annul donations merely as being im- 
provident, and such as a wise man would not have made, or a man 
of very nice honor have accepted : nor will this Court measure the 
degrees of understanding ; and say, that a weak man, provided he 
is out of the reach of a Commission, may not give as well as a wise 
man. But though this Court disclaims any such^urisdiction, yet, 
where a gift is immoderate, bears no proportion to the circumstances 
of the giver, where no reason appears, or the reason given is falsified, 

(1) For. 111. 

(2) ^nfe, vol. ix. 292. 
(3)2Vefl.e27; Wilm. 58. 

(4) Wilm. 70. 

(5) Wilm. 60, 61. 
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and the giver is a weak man, liable to be imposed upon, this Court 
will look upon such ^ gift with a very jealous eye ; and very strictljr 
examine the conduct of the persons, in whose favor it is made ; and, 
if it sees, that any arts or stratagems, or any undue means, have beea 
used, if it sees the least speck of imposition at the bottom, or that the 
donot is in such a situation with respect to the donee as may natur- 
ally give an undue influence over him, if there be the least scintilla 
of fraud, this Court will and ought to interpose ; and by the exer- 
tion of such a jurisdiction they are so far from infringing the right of 
alienation, which is the inseparable incident of property, that they 
act upon the principle of securing the full, ample, and uninfluenced, 
enjoyment of it. 

The ground, as between guardian and ward, is put tipon the dan- 

ger either of inducing guardians to flatter the passions of 

[* 288] * their wards, or of the improper exercise of their authority ; 

as the relation of husband and wife is guarded from the 

eflects both of indulgence and severity. 

If this reasoning has any weight, does not the principle apply with 
infinitely greater force to the present case ? What is the authority 
of* a guardian, or even parental authority, what are the means of in- 
fluence by severity or indulgence in such a relation, compared with 
the power of religious impressions under the ascendancy of a spirit- 
ual adviser ; with such an engine to work upon the passions ; to ex- 
cite superstitious fears or pious hopes ; to inspire, as the object may 
be best promoted, despair or confidence ; to alarm the conscience by 
the horrors of eternal misery, or support the drooping spirits by un- 
folding the prospect of eternal happiness : that good or evil which is 
never to end ? What are all other means to these ? Are inferior 
considerations to have so much efiect ; and is no regard to be given 
to the most powerful motive, that can actuate the human mind ? 
Though no direct authority is produced, your Lordship, dispensing 
justice by the same rule as your predecessors, upon such a subject 
not confined within the narrow limits of precedent, will, as a new 
relation appears, look into the principles, that govern the human 
heart ; and decide in a case, far the strongest, that has yet occur- 
red, upon this ground alone, from its infinite importance to the com- 
munity. 

Nov. 23d. The Lord Chancellor [Eldon]. — With regard to 
the interests of the wife and children of the Defendant, there was no 

personal interference upon their part in the transactions, 
[* 289] that have produced this suit. If therefore their estates are 

to be taken from them, that relief must be given with refer- 
ence to the conduct of other persons ; and I should regret, that any 
doubt could be entertained, whether it is not competent to a Court 
of Equity to take away from third persons the benefits, which' 
they have derived from the fraud, imposition, or undue influence, of 
i\ others. The case of Bridgeman v. Green (I) is an express authority, 

\ (l)2Ve8.627; Wilm. 58. 
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tfiat it is within the reach of the principle of this Court to declare, 
that interests, so gained, by third persons, cannot possibly be held by 
them ; and Lord Hardwicke observes justly, that, if a person could 
get out of the reach of the doctrine and principle of this Court by 
giving interests to third persons, instead of reserving them to himself, 
it would be almost impossible ever to reach a case of fraud. In that 
instance therefore the interest of the son was considered as capable 
of being affected by the Decree as the interest of the father. The 
case afterwards came before the Lords Commissioners ; and Lord 
Chief Justice Wilmot expresses himself thus (!)• 

<< There is no pretence, that Green's brother, or his wife, was party 
to any imposition, or had any due or undue influence over the Plain- 
tiff : but doe^ it follow from thence, that they must keep the money ? 
No : whoever receives it must take it tainted and infected with the 
undue influence and imposition of the person, procuring the gift : his 
partitioning and cantoning it out amongst his relations and friends 
will not purify the gift, and protect it agaibst the Equity of the per- 
son imposed upon. Let the hand receiving it be ever so chaste, yet, ^ 
if it comes through a polluted ct^annel, the obligation of restitution ( 
will follow it." 

* This was also the doctrine of Lord Thurlow in the case, [* 290] 
that has been referred to, LtUterel v. Lard Waltham (2) ; 
and, though it was not practically acted upon, Lord Thurlow was 
inclined to carry it farther. The object of the bill in that case was, 
that an estate should be enjoyed, as if a recovery had been suffered ; 
upon the ground, that Lutterel had, while Lord Waltham was upon 
his death-bed, engaged in suffering a recovery, prevented it, with the 
view, that the estate should devolve upon the person, with whom he 
was connected. That estate was by the Law vested in that individ- 
ual : a much stronger case therefore than the acquisition of property 
through imposition. Lord Thurlow, whatever might have been his 
final decision upon that case, had no doubt, that it was against con- 
science, that one person should hold a benefit, which he derived 
through the fraud of another ; and I have reason to know, that his 
Lordship would not have discussed the case so much at large, if it 
had been no more than that. These Plaintiffs therefore, if entitled 
to relief against Baseley, are equally entitled against all the branches 
of his family. 

Then, as to persons, concerned in these transactions, I agree with 
the argument, that it is not upon the feelings, which a delicate and 
honorable man must experience, hearing these instruments, taken al- 
together, as I think myself bound to take them, nor upon any notion 
of discretion in this Court to prevent a voluntary gift by a man, strip- 
ping himself entirely of his property, if undue influence is not im- 
puted, that any Judge, sitting here, has ever thought himself at lib- 
erty to interpose (3). I agree farther, that the relief must proceed 

(1) Wilm. 64. 

(3) AnU, vol. xi. 638; Dixon v. 0/mtiw, 1 Cox, 414. 

(3) AnU, vol. xii. 103. 
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upon what is alleged and proved by the persons complaining; that 

their complaints must be treated as effectual or ineffectual 
[*29l] according *to what they have, not what they could have, 

represented ; also, as to the defence it may frequently hap- 
pen, that many passages may have taken place in the course of the 
transaction, that^are not brought into view : but the cas^ must be dealt 
with, as it is alleged and proved. I have therefore looked through this 
Bill with reference to the frame of it ; and I have no doubt, this case 
might have been more clearly reached, if the situation of the parties 
had enabled them to go through all the difficulties as to amendment ; 
also, that many circumstances might have been brought forward on 
behalf of the Defendants, which I am bound not to look at : but, 
taking the case, as it stands, though there is in this Bill much foul 
allegation, which, if not true, ought not to be there, and a great deal" 
of which is denied, and clearly disproved, there is enough upon the 
Bill and in evidence to show, that this deed cannot stand ; if the 
whole transaction, taken together, cannot stand. 

This Bill seeks relief only as to the deed of May, 1804. The deed 
of June relates to other estates ; unquestionably has very different 
provisions, for very different persons ; reserving a degree of do- 
minion, and considerable dominion, to Mrs. Huguenin over that 
property ; and I am disposed to think, that deed could not be made 
the subject of the same Bill ; at least, that it was not necessary to 
complicate this cause by making that a subject of the relief prayed. 
But the view I take of this case is this ; that, attending to the effect 
of the letter, the evidence of the transactions among these parties, and 
attending more especially to the evidence of the attorney, the defence 
rests in a great measure upon this ; that the Court is by the na- 
ture of the defence required to look at this deed, not merely by 
itself, but as being more or less justified with reference to the whole 

of the transactions, in the course of which it was exe- 
[* 292] cuted ; and it is * much the same as if the Defendant had 

said, he puts his case, not upon that instrument merely, but 

as part of a general arrangement of the Plaintiffs affairs; and 

•that the deed is to be considered with regard not merely to its own 

contents, but to the whole transaction, of which this deed forms a 

part. 

The great body of evidence shows the alarm of this lady at the 
trouble of taking possession of an estate, dilapidated. Upon the 
evidence until November, 1803, she had no acquaintance whatsoever 
with Baseley. Her age was about forty. She had left in the West 
Indies a mother ; had great regard for a female child Mary Ann El- 
liot ; and had also a natural half-brother, named Clarke, of the age of 
sixteen ; in whose education she appears to have been much interest- 
ed. She brought him over to England ; placed him with Mr. Base- 
ley at an expense to herself of 200Z. a-year. Her brother-in-law 
Benjamin Hill states, that l^e, previously to the introduction of Base- 
ley, managed her concerns ; and that until after that introduction, she 
expressed her entire satisfaction with the care of the solicitors, in 
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whose hands her afikirs in this kingdom were placed ; which is con- 
firmed by another witness. The Bill charges Baseley with infusing 
into her mind great dissatisfaction with the management and the want 
of professional skill and care of those solicitors. The inference, that 
this dissatisfaction was created in her mind by Baseley, is too strong : 
that she entertained that dissatisfaction is clear, that Baseley did not 
discourage it, that he gave into it, is in evidence : that he created it, 
I cannot say : that he participated in, and acted upon it with her, 
is clearly established. 

In October, preceding the month of January, when her affairs were 
taken out of the hands of those solicitors, her husband, who came 
with her to England, died. She lived with, or was fre- 
quently * with, the two brothers of her deceased husband. [* 293] 
The answer, therefore, stating, that she was not without 
friends in this country, is material : but in this view only ; that it 
could be supposed, she had ever consulted with them. There is, 
however, no evidence, that either Baseley ever stated to them, what 
she proposed to do ; or, that the attorney, concerned in the transac- 
tion, as Lord Chief Justice Wilmot says, felt the obligation of talk- 
ing both with the grantor and the grantee, before this proposition 
was carried into effect. Benjamin Hill, one of her brothers-in-law, 
laid aside all the business, after the solicitors were dischaiged ; and, 
as to George Hill, though there is evidence, that she did declare her 
purpose, it was in conversations, in which it was suggested to them 
both ; and that ample provision was to be made for their children ; 
which, I fear, had some influence with them. No such provision 
however was made. 

It is doubtful upon the Report, whether Mrs. Huguenin had the 
immediate means of acting with the freedom of an affluent person. 
At the- date of the Report the rents remained to be accounted for 
by Baseley to the amount of 300/. or 400/. After the date of that 
Report small sums were lent to her : she had not even then paid 
the costs of the deed : she had borrowed 100/. from the attorney ; 
and there is one item of 57/. advanced by Baseley after June 1804, 
to discharge her husband from an arrest. Certainly therefore she 
was not in a conditiovi of immediate affluence. Under the influence 
of her dissatisfaction at the conduct of the Solicitors in January, 
1803, either she adopted the resolution of dismissing them, and 
placing the whole management of all her concerns in the hands of 
Baseley, calling upon him to assist her in executing it ; or it was 
suggested to her by Baseley. My opinion is, that the 
weight of the evidence, which * does not agree upon this, [* 294] 
is, that she called upon Baseley ; and desired him to assist 
her in executing that purpose of her own. If the proposition was 
her own, yet the transaction in a Court of Justice has this character 
at least ; that it was demonstration to Baseley, that she placed con- 
fidence in him, as high as one individual ever placed in another. 
Where the evidence is contradictory, the fairest way to the Defend- 
ant is to take his own account ; and his answer represents it thus ; 
that she called ; and requested him to write a letter to the Solic- 



394 HDGUENIN V. BASBLEr. [1807. 

itors ; and at her request he did in her presence, with her sanction^ 
and by her direction^ write the form of a letter, which he believes 
she copied, and sent to them : but he positively denies, that it was 
written at his instigation, or by his desire, and says, he wrote it at 
her pressing desire ; and, though the language was his, the substance 
was her's. Who dictated that letter, is of very little importance. 
If at her dictation he wrote it, and permitted her to send it, that is 
the most direct communication to him of the nature and extent of 
the confidence she placed in him ; and the language of a Court of 
Justice has in all times been, that, if a man does not choose to act 
upon the confidence, appearing in the course of the transaction, to 
be so reposed in him, he ought to reject it, as soon as proposed. 
This letter is therefore upon the answer to be taken as expressing 
her sentiments in his language. The effect of it is at least a com- 
munication to him of the information, that she was unprotected by 
the death of her husband ; that she wanted assistance for the pur- 
pose of advising her in the adjustment of her aflfairs ; that she wanted 
that friend, whom Providence had raised up for the purpose of 
kindly interposing in seeing, that her property was managed to the 
best advantage ; and her affairs brought into such a plan, that she 

could conduct them with facility to herself. 
[* 295] ~ ^ This letter produced from the Solicitors, rather too has- 
tily, a total severance of themselves from the concern ; and 
Baseley entered to a certain d^ree at least upon the management 
of them. The purposes, expressed and alluded to in that letter, 
cannot mean, that all her estate should be given away ; that she was 
to be enabled to conduct her affairs with facility by giving up all her 
title. The attorney, who states, that he was satisfied, that she had 
made up her mind as to all her affairs, prepared, in June, these two 
deeds : conveying this estate, worth, at that time, at the lowest cal- 
culation, 420/. a-year, which Annesley wished to purchase upon the 
supposition, that it was worth 610/. a-year, subject to a rent-chaige 
to herself, with a term in trustees to secure it, to Baseley for life : 
with remainders to Mrs. Baseley for life, and to all their children, 
born or to be born, and the ultimate limitation to Mrs. Hill. A deed 
was prepared at the same time; which appears intended to be aeon* 
veyance of all her property, but which they were very much per- 
plexed to describe ; conveying all her freehold estates in the West 
Indies, and every where, none of the'^parties knowing, what they 
were, all the leaseholds for lives, mentioned in a Schedule ; of which 
there are none ; and all the leaseholds for years ; of which there 
are some ; to her, for her separate use, for life ; with remainders to 
the husband, whom he should marry, surviving her, and to Mrs. 
Hindes and young Clarke, and his children ; and the ultimate limi- 
tation, for what reason is not explained, to Baseley, and the attorney, 
and a person resident in the West Indies : this contemporaneous 
deed permitted to be made by her, having in contemplation a second 
marriage ; which appears upon the deed itself. 

To the question, whether, these instruments being such as I 
have represented them, the consequence is, that this Court shall 
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undo tbeoiy I angwer, no ; if they are the pure, voluntaryy well 
undeiBtoody acts of her mind; but if they have not that char- 
actefy if they are the result of her notion, that this is the true 
effect of that friendly assiBtanee, that kind, providential, inter- 
ference, to which she was looking, for the management of her af- ' 
fairs with advantage and facility to herself, if the conveyance was ^ ^ 
executed under the effect of that, which has always been considered 
in this Court as undue influence, if the deeds themselves, which are 
the best evidence, demonstrate, and if they are confirmed by extrin- 
sic evidence, that they are not the pure, well understood, acts of her 
mind, this Court will undo them. 

Has an instance ever occurred, that a person, situated as this 
lady, was permitted to execute such instruments as these ; with a 
purpose of marriage demonstrated upon one of them ; and hav- 
ing a mother, and other persons, whom she regarded with affection 
and anxiety for their welfare in life ? Lord Hardwicke reasons with 
great force as to the voluntary deed upon the same principle, which 
induced me to ask, how it happens, that there is no power of revo- 
cation in this instrument. There was in that deed a power of revo- 
cation : but it was a power to revoke in the presence of three per- 
sons, who perhaps never could be got together ; which was therefore 
considered, as if there had been no power of revocation ; and the 
want of such power was considered strong evidence, that the party 
did not understand the transaction ; whence arose a strong inference 
of an undue purpose. There is in tliis case an attempt to show, 
why there was not a power of revocation, and that is a part of the 
transaction, one of the most liable to objection. The evidence and 
answer of the attorney go to this distinctly ; that she informed him, 
she was to have all her affairs arranged. He was struck 
with the circumstance of her * making an irrevocable deed ; [* 297] 
and told her, that she should make a Will. When she 
said, that this was to be a permanent arrangement, is it too much to 
say, the attorney permitted himself to be surprised into an act, de- 
priving her of her property for the benefit of Baseley's family ; and 
for no provident or wise purpose fettering all her other property by 
the various limitations in the other deed ? I do not say, instruments 
are to be set aside by the want of great delicacy in the person, who 
prepared them : but I am bound to look at all the circumstances, 
that led to the execution of a voluntary instrument, and to observe, 
that the attorney did not state this improvident act to the brother of 
this lady ; or, as Lord Chief Justice Wilmot says (1), go and talk, 
both to the grantor and grantee upon it. What she said to him must 
have suggested to him a reason for resisting more strenuously. The 
Court cannot pay attention to such circumstances as are alleged upon 
this part of the case. 

The deed, being drawn by the attorney, was laid before a convey- 
ancer ; and the simple question put was, whether a fine and recov- 

(1) Wilm. 69. 
VOL. XIV. 13 
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ery were necessary ; why that should be thought of I do not know ; 
as she had the remainder in fee-simple vested in possession. Some 
observation occurs upon the contents of that instrument. Her an- 
nuity of 400Z. is merely reserved, payable quarterly : not secured by 
any personal obligation. The three trustees and the rent-charge are 
left in blank, before the deed was laid before Counsel; and the 
filling up those blanks is left to Baseley and herself; and the 
power of changing the trustees does not depend upon her pleasure ; 
but is only given in the cases of inability, or refusal to act. The rea- 
son, that there is no power of revocation is, that the gentleman, be- 
fore whom the draft was laid, thought, his business was to execute 
the intention of the parties. There is a difference of opin- 
[*298] ion upon that: * other gentlemen thinking some obser- 
vation necessary. Upon the instructions for the other 
deed, however, they do not intimate, that there is to be any power 
of revocation ; or, that she is to have any power to alter the uses : 
not a word is dropped upon the subject ; but by that deed this lady, 
who was so shocked at the notion of having a provision, that was not 
to be permanent, has the power of making a deed or will, to alter 
completely these uses. Is there any evidence, showing, why that 
power should be there ? A power, not to revoke the uses : but much 
less convenient : yet open to all the objections, that she could have 
to a temporary instrument; as not binding herself down. 

Other observations occur upon these instruments. This latter 
deed in the limitation as to all the estates provides an interest to a 
husband surviving, and to her children. According to the instruc- 
tions, as to all the money property, (and they settle property in the 
funds, though there was none) they omit the provision for the hus- 
band and children : which however they thought they had inserted ; 
as there is afterwards a provision upon failure of children. Another 
circumstance as to the instrument of the 2lst of June, 1804, is, that 
the instructions as to the trustees' names, mention Baseley, the attor- 
ney. Sleet and Anderson ; and the insertion of Anderson is material. 
It is proved, that she frequently visited him ; and he is named as a 
trustee : but his name is afterwards struck out. Clearly at the time 
of the instructions it was not intended, that there should be an ulti- 
mate limitation to the trustees for their own use : but they were to 
be trustees for undefined purposes. The deed was originally drawn 
so ; expressing the trust to be for such uses as they should think nec- 
essary and proper : but that was afterwards struck out ; and the use 

for the benefit of the trustees themselves substituted. 
[* 299] * It does not rest there. Suppose these transactions 
entirely separate. Proposing to put under the fetters of 
these limitations all her considerable West India and other property 
for the purposes of facility of management, and putting it out of her 
own reach, she is permitted to place her West India property under 
the care of a clergyman and an attorney in England, and a person 
resident in the West Indies. The power of management is certainly 
stated to be for her life subject to her control : how efiicacious, every 
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one knows : without any control whatsoever after her death. The 
management is perfectly ad Ubitum ; to lease and carve out of the 
estates and other interests ; and they have all discretionary powers as 
to the children Mary Elliot and Clarke ; and she could not change 
any of the trustees without executing that power, which it is sup- 
posed she had determined not to have. «s^ 

If such is the nature of these deeds, and the Defendant, according 
to the letter, that is in evidence, permitted her to suppose, that he 
was to take the management for her benefit, without considering, 
what an agent, engaged for reward, can do, the known doctrine is, 
that the fruit of that relation, if it was not absolutely dissolved, can- 
not be permitted to subsist. Then was the relation dissolved ? Look 
at the transactions from the date of the letter to the end of the year ; 
possession taken ; and her anxious wish, that Baseley should be the 
occupier, proved : her satisfaction expressed at seeing the house re- 
paired : her declarations that she could not possibly think of under- 
taking that trouble ; and that it was with exultation and satisfaction, 
as some of the witnesses express it, that she got rid of the estate ; 
that it was no object to her : that she had so much property, it was a 
subject of delight to her, that Baseley was to occupy ihaX, which was 
given to him. Take it, that she intended to give it to 
* him : it is by no means out of the reach of the principle. [* ^00] 
The question is, not, whether she knew what she was do- 
ing, had done, or proposed to do, but how the intention was pro- 
duced : whether all thai care and providence was placed round her, 
as against those, who advised her, which, from their situation and re- 
lation with respect to her, they were bound to exert on her behalf. 
Her situation, with reference to pecuniary circumstances during the 
whole period, must also be attended to : her husband a few weeks 
before having been relieved from distress by a sum of money ad- 
vanced by Baseley. 

In that view of the case no evidence out of these instruments 
could satisfy me, that Mrs. Huguenin understood them. I believe, 
farther, that the parties to the transaction did not understand it. 
Repeating therefore distinctly, that this Court is not to undo volun- 
tary deeds, I represent the question thus: whether she executed 
these instruments not only voluntarily, but with that knowledge of 
all their cflect, nature and consequences, which the defendants Base- 
ley and the attorney were bound by their duty to communicate to 
her, before she was suffered to execute them ; and, though perhaps 
they were not aware of the duties, which this Court required from 
them in the situation, in which they stood, where the decision rests 
upon the ground of public utility, for the purpose of maintaining the 
principle it is necessary to impute knowledge, which the party may 
not actually have had. These parties therefore cannot possibly hold 2 
the benefit of these instruments. -^ 

As to the costs, the same principles of public utility, that require 
me to decree, that these instruments shall be delivered up, compel 
me to make that decree at the cost of the Defendant. As to order- 
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log the deeds and papers to be delivered up, I haVe not, upon this 
form of the Bill, authority to examine here the contents of 
[* 301] the * rest of the attorney's bill of costs ; who, by happen- 
ing to be engaged in a transaction, that cannot be main- 
tained, would not lose his lien upon the papers with reference* to 
other transactions. If however Mrs. Huguenin ought not to have been 
permitted to execute the deeds, I am bound by the principle, estab- 
lished in Bridgeman v. Chreen (1), and other cases, to hold, that, if 
an attorney thinks proper to do no more than obey the instructions, 
which he ought not to have permitted to take effect, the Court has 
frequently said, that is not sufficient ; and, if he has not only canied 
into execution an intention, which he ought not to have permitted to 
take effect, but has also taken to himself an advantage with respect 
to the property, persons not being consulted, who ought to have been 
consulted, (alluding to the ultimate limitation to the trustees), it de- 
serves serious consideration, whether he shall not pay the costs, if 
the others cannot. If however these papers are to be delivered up 
on payment of the attorney's bill, he cannot be permitted to charge 
for drawing instruments, which the Decree says ought not to have 
been executed. 

One circumstance now occurs to me, which I shall notice, that it 
may not be supposed to have escaped me. If there is any thing like 
consideration, it is the consideration, that arises out of the circum- 
stance, that Baseley would repair ; and lay out money upon the es- 
tate. If that had been expressed, it would have amounted to so 
little as valuable consideration, that the Court would not have been 
justified in paying much attention to it : but I cannot find in any of 
these cases, in which a deed has been affected on account of undue 
influence, tiiat the Court has ever attended to any thing, supposed 
merely to oblige the parties, if not expressed (2). 

Sek, anUf the notes to & C, 13 V. 105. 

3Ve8.G37; Wilin.58. 

The Decree was affirmed by the House of Lords, jiotf, 607 ; see voL xv. 180. 
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BROWNE V. LIKE. 
[Roij.8.— 1807, Makcb la] 

Under & Bequest of Stock, in trust to permit a woman to receive the Dividends 
for life ftr her sole and separate use, ^c. and to pay the same into her own 
proper hands, and' that her Receipt and Receipts, should from time to time be 
sufficient discharges, a Sale by her of part of the Dividends established (a). 

A honafiU Sale of dividends of Stock is not within the Annuity Act 

RoBSBT Castle by bis Will, bearing date the 24th of December^ 
1799, after giving an annuity for life to Elizabeth Coleman, and cer- 
tain pecuniary legacies to other persons, gave unto the Defendants 
John Like and Geoi^ Like, their executors and administrators, the 
sum of 2100/. three per cent. Annuities ; in trust to pay the annuity 
and the legacies ; and in farther trust to permit and suffer his niece 
Sarah Webster, during the life of Elizabeth Coleman, to receive and 
take the residue, and immediately after the decease of the said Eliz- 
abeth Coleman, the whole, of the interest, dividends, and proceeds, 
of the capital sum of 21007., or so much thereof as should from time 
to time be vested in his said trustees for the purposes of his said 
Will, during the life of the said Sarah Webster for her own sole and 
separate use and benefit, notwithstanding any husband she might 
happen to marry, and to pay the same into her own proper hands 
for her own separate use and benefit ; and that her receipt and re- 
ceipts alone should from time to timq be a good and sufficient dis- 
charge and dischaiges for the same ; and that the same or any part 
thereof should not be subject or liable to any debts or engagements, 
power or control, of any such husband ; and after the decease of 
Sarah Webster upon other trusts ; and the testator appointed Sarah 
Webster, John Like, and George Like, executrix and executors of 
his Will. 

The testator died in February, 1800. The executrix and execu- 
tors proved the Will ; and obtained possession of the 2100/. stock, 
out of which they paid some of the legacies, which reduced it to 
1500/. stock. Sarah Webster married Alexander Elder. 

* By an indenture, bearing date the 21st of May, 1801, [* 303] 
and made between the said Alexander Elder and Sarah, 
then his wife, of the one part, and Browne, the Plaintiff, of the other 
part, reciting the Will of the testator, that Sarah Elder had become 
entitled to the dividends of the stock, subject to the annuity of Eliz- 
abeth Coleman and to the l^acies unpaid, and that Sarah Elder 
had contracted with Browne for the sale of 20/. per annum, part of 
the said annual dividends, at the price of 140/., it was witnessed, 
that in consideration-of 140/. to Sarah Elder paid by Browne, Sarah 
Elder assigned to Browne, his executors, administrators, and assigns, 

(a) As to the wife's power over her separate property, see, ante, iiote(a} &»r- 
Kn^v.jRodt^SV. 182; note (a) Pv6uf v. £MJk, 1 V. 189 ; iiotB [a) WiMkr v. 
.^hrnnm, 4 V. 199; poH^ note (a) n^nOtrmm v. Dawmm^ 15 V. 533. 
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the yearly sum of 20/., part of the residue of the said dividends, to 
which the said Sarah Elder was entitled under the Will : to hold 
the same unto Browne, his executors, administrators, and assigns. 
No memorial of the deed was enrolled according to the Act of Par- 
liament (1). 

The JSill was filed against the executors John and George Like, 
and Elder and his wife; praying, that the 1500/. Bank Annuities 
may be transferred into the names of John and George Like upon 
the trusts of the Will : and that they may, during the life of Sarah 
Elder, pay to the Plaintiff 20/. per annum out of the dividends, 
which should become due to Sarah Elder in respect of the stock 
pursuant to the trusts of the Will. 

The Bill was taken pro confesso against Elder and his wife. 

The questions were, 1st, Whether Mrs. Elder had a sweeping 
power of appointment ; and 2dly, Whether this transaction was 
within the Annuity Act. The first point was given up by the De- 
fendants without argument. 
[• 304] » Sir Samuel RamiUy and Mr. Sugden, for the PlainliflT. 
— ^The sale by Mrs. Elder was not a transaction, requiring 
a memorial to be registered under the Annuity Act. In the case of 
The Duke of Bolton v. Williams (2), clear Annuities were granted. 
The question in all cases of this nature must be, is the transaction a 
bona fide sale out and out ; or is it the grant of an annuity ? Lord 
Rosslyn certainly in The Duke of Bolton and Williams expressed 
an opinion, that every assignment of an annuity was within the Act^ 
but the later cases, Dixon v. Birch (3), and Bromley v. Great- 
head (4), have determined, that an assignment of the whole of an 
annuity is not within the Act ; as an enrolment is not essential to 
the protection of the original grantor. In neither case did it occur 
to the Court or the Counsel that it was necessary, to enrol a memo- 
rial, as between the grantee and the purchaser. In the case of 
Hood V. Burlton (5) also the transaction was clearly the sale of an 
annuity ; and the opinion of the Court was, that, if it had been, as 
in this case, a sale out and out, although only of a part, it would 
not have been within the Act. Lord Commissioner Eyre said, '^ I 
was inclined, thinking this a fair transaction, to bring it to the case 
of a purchase of these dividends ; and I should then have been in- 
clined to think it not an annuity ; and not within the Act ; but, 
when the whole case and the effect of the instruments, come to be 
considered, it is not a purchase of these dividends ; and one obser- 
vation puts it out of doubt : they were to have, beyond these divi- 



(1) Statute 17 Gea III. c. S26, repealed by Statute 53 Geo. HI. c. 141 ; see the 
note, ante^ vol. ii. 36, to Hood v. Burit&n. 

(2) Jnte, vol. ii. 138. 

(3) 2 Black. 307. 

(4) Hunt Ann. 188. 

(5) wMe, vol. ii. 29. 

VOL. XIV. 18* 
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dends, so touch paid as would make up any deficiency ; and it was 
foreseen, that it would happen, that the cestui que vie would die not 
upon the day the dividends would be due ; and an express 
provision is made for that case." Lord Commissioner [*305] 
A'shhurst also said, that '^ as to this being an annuity, and 
not a sale, nothing is more clear." In this case the transaction is 
an actual saJe of a part of the interest. If the fund should fall, the 
Plaintifi* must bear his proportion of the loss. If Mrs. Elder should 
die between the days of payment of the dividends, the Plaintiff will 
not be entitled to any proportion of them from the last half-yearly 
day of payment. The Act was not intended to apply to the sale of 
life interests ; which find their full value in the market, as well as 
estates of inheritance ; but to protect persons, granting life annui- 
ties, and having only a life interest, or other uncertain security, to 
offer, from imposition on that account. What is the distinction be- 
tween the sale of the whole of an annuity and of a part of it ? The 
same principle must apply to a freehold estate for life as to this life 
interest in stock. Suppose a tenant for life of a freehold estate, let 
for 100/. a year, to sell his estate for life : it will be admitted, that 
this is not within the act. But, suppose him to sell his life estate 
in lots ; in that case there must necessarily be an apportionment of 
the rent between the purchasers ; and the Defendants, to support 
their case, must contend, that those purchases would in effect be of 
so many life annuities, according to the quantum of the rent, and 
that the conveyances would accordingly require to be enrolled under 
the Act. If this Bill should be dismissed, a vast number of bona 
fide purchases will be rendered invalid ; as it is considered clear in 
practice, that sales like that in this case, are not within the Act. 

Mr. Richards and Mr. HaU, for the Defendants, the trustees, con- 
tended, that the sale was in effect a grant of an annuity ; that it was 
not within the exceptions in the Act ; and that the con- 
struction, contended for by the Plaintiff, would reduce [* 306] 
the Act to a dead letter ; as a pretended sal^ would al- 
ways be resorted to, in order to evade the Statute. 

Sir Samuel RomiUy^ in reply. — ^The Annuity Act has been ex- 
tended too far : but in all the cases, where memorials have been re- 
quired of assignments of annuities, new terms were added ; and the 
effect was the grant of a new annuity. This is not a deed, whereby 
an annuity is granted ; it is a deed, by which a life interest in stock 
is assigned. The act only relates to grants of annuities : and the 
word^an^ has a technical signification ; which does not embrace an 
assignment. 

The Master of the Rolls [Sir William Grant]. — ^This case 
does not fall within the principle of the Act. The sale of all would 
not be within it : then why is a sale of part ? The mischief of an- 
nuities is, that for a present sum, the grantor brings on himself an 
indefinite burthen; which often by its duration proves extremely 
grievous to him. But here the whole result of the transaction is at 
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once ascertained. It is a mere sale without any collateral stipula- 
tion, and therefore not within the Acts (1). 

As to the power of disposition which 9^ feme coverU poosesses over proper^ set- 
tled or ffiven to her sepaittte use, see, anU, the notes to P^u8 v. SmUhf I V. 189 ; 
and, wiui respect to the cases in which enrolment of annaitj transactions is not 
necessazy, see Uie latter part of note 2 to Byne v. Ftoum, 5 V. 004. 
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[Rolls.— 1807, June 23, 29.] . 

TxsTATOB, revoking all Wills and Codicils, declased that to be his Codicil ; bj 
which he dii^cts, that the whole of his property ** shall pass by this my CodicU 
according to Law," save and except some legacies mentioned ; and appointed 
his broker sole Executor ; requestmg him to make such littie arrangements as 
he has reason to think the testator should wish. The Executor is a trustee for 
the next of kin and widow according to the Statute of Distribution (ay 

PoGGEN Hale made the following paper^ dated the 6th of Janu* 
ary, 1807 ; which was proved as his Will. 

<' I Poggen Hale hereby revoking all Wills and Codicils by me 
made do declare this to be my Codicil ; by which I direct, that the 
whole of my property of whatsoever sort or kind soever shall pass by 
this my Codicil according to law save and except the sum of 3000/. 
to Grace Isabella Strode the like sum of 3000/. to Charlotte Russell 
now residing in Warwick Row Pimlico and the like sum of 30002. 
to Mary Blake of the same place commonly Mary Russell. I here- 
by appoint my brother my sole Executor and, request he will make 
such little arrangements as he has reason to think I should wish." 

The testator died soon after the execution of this instrument ; and 
did not leave issue. 

The Bill was filed by the sisters of the testator, with their hus- 
bandsy and by his nephews and nieces, against his elder and only 
brother, the executor named in the Will, and the widow ; praying, 
that the right to the personal estate of the testator may be de- 
clared; &c. 

The widow by her answer claimed a share of the residue undc^r 
the Statute (2) ; insisting, that she was not barred by her settle- 
ment ; declaring, that the provision thereby made, in case 
[* 308] she shall survive her husband, shall * be in full of and for 
her whole dower and thirds and free-bench, at common 

(1) Upon the riffht of a married woman to dispose of her separate property, see 
the notes, anU^ vol. i. 49 ; v. 17. 

(a) The question as to the interest of the Executor in an unbequeathed residue, 
is of little practical importance in the United States, or in England since the stat^ 
ute 1 Wm. IV. cap. 40. See ofUe, note (a) Mntne v. Finch, 1 V. 344; note (a 
MabeU V. Mvma/y 5 V. 15a 

(3) Btat 32 & 23 Ch. U. c. 10. 
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law or by custom, which she shall^ can, or may, have, or daim^ of, 
in, to or out of, all and every or any, of the messuages, lands, tene- 
ments, and hereditaments, whereof the said Po^en Hale now is, or 
at any time during the said intended coverture shall be seised for any 
estate of freehold or copyhold of inheritance, or to which dower or 
free-bench is incident (1). 

Mr. Leach and Mr. netherell for the Plaintiffs : Mr. Alexander^ 
Mr. flow, and Mr. Benyon^ for the widow. — ^The construction of 
this testamentary paper must be, according to the literal expression, 
that the law shall prescribe the course of disposition for this residu- 
ary personal property; as in a case of intestacy. The testator 
could not know the legal right of the executor by the effect of the 
appointment ; or could not have intended him to take beneficially ; 
as nothing more than the mere appointment of executor was neces- 
sary for that purpose. The executor must show the intention, that 
his legal right should prevail, discharged of the equity that attaches 
upon it ; the testator, evidently illiterate, contemplating a distribu- 
tion according to the law of the land ; whether promulgated in a 
Court of Equity or a Court of Law ; and meaning no more than to 
die intestate, except as to the sums of 3000/. specifically disposed of. 
The request to the executor at the close of the Will can only refer to 
arrangements as to the funeral, &c. ; perhaps alluding to some pri- 
vate communication ; and cannot control the construction of the 
preceding part. In the case of The Bishop of Cloyne v. 
Foiingf (2) the mere expression of a design *of future gift, ' [*309] 
though never completed, was held sufficient against an ex- 
ecutor : yet it was not clear, that the testator would not have filled 
up the blank with the name of the executor. The mere attempt to 
dispose of property is sufficient against the executor. 

Mr. Richards, Sir Samuel RomtUy, Mr. Fonilanquey and Mr. Wood- 
deson, for the Executor. — ^This is a mere question of construction ; 
whether the testator, making this bequest expressly in favor of the 
executor, has declared, that he shall be a trustee for the next of kin. 
The executor is prima facie, in equity as well as at law, entitled to 
personal property, not disposed of. The mere appointment of exec- 
utor is a gift to him ; and the next of kin must show, that he is only 
a trustee. Can this testator, declaring this paper to be his Will, and 
that the whole of his property shall pass by it according to law, be 
represented as intending to die intestate ? According to law it goes 
to the executor ; and the intention to impose a trust upon his pos- 
session must be made out. In the case of The Bishop of Cloyne v. 
Young the inference was just ; that, if the executor was to have the 
residue, his name would have been inserted. The uncertainty as to 
the object was decisive against him. The arrangements, mentioned 
in the last clause, are to be made out of the property : something, 
that the executor was to do ; the testator confiding to his brother a 

(1) Pidiering v. Lord i^amford, anU, vol. iL 272, 581 ; iii. 332, 492; see Druet 
V. Denison, vL 385. 

(2) 2 Ves. 91. See the note, mile, vol i. 362, JVbtirM v. Fineh. 
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discretion to supply what he had not done, and would otherwise have 
done himself ; for instance, rewarding servants ; and the means are 
the fund, which he has ; connected with the character, and immedi- 
ately following the appointment, of executor. These arrangements 
cannot be the common duties of an executor, relating to the fu- 
neral. 
[*310] * Mr. Leach, in reply, observed, that upon the construc- 
tion, attempted by the executor, if the testator, aware, that 
his executor would take the whole of his property by the rules of 
law, meant by this disposition merely to confirm that legal effect, the 
whole of this paper is unmeaning and unnecessary ; and it can have 
no sensible operation, except by giving the property to the next of 
kin. 

June 29th. The Master of the Rolls [Sir William Grant]. — 
Upon this obscure Will the question is, what the testator meant by 
the direction, that the whole of his property shall pass according to 
law. It is admitted on both sides, that by these words the intention 
is declared in favor of either the executor or the next of kin. The 
executor does not require such a declaration in his favor : but, a 
declaration being made, to which the one or the other of these mean- 
ings must be ascribed, the question is, whether the testator had in 
view the legal right of the next of kin, or the legal right of the exec- 
utor. It is impossible to say, that either construction is wholly free 
from difficulty. Whichever may be adopted, arguments will remain, 
perhaps not satisfactorily answered : but upon the whole I think, 
what was in his contemplation was the disposition, which the law 
makes, where no contrary disposition is made, rather than the legal 
effect, resulting from the appointment of executor. It is not unusual 
for a testator to give by his Will that, which the Law would have 
given without any act done by him. This testator seems to contrast 
the codicil, that he was then making, with other wills and codicils, 
which he might have antecedently made. Those he revokes ; and I 
understand him to say, that, whatever disposition he might before 
have made, by that codicil, which he was then making, he gives di- 
rections, that the property shall pass according to Law. 
[♦Sll] * When the executor says, that the property, * which 
is to pass according to law, is to pass by this codicil, and 
it will not, if it goes to the next of kin, the answer is, 1st, that the 
testator may mean himself to make a gift in the same way, in which 
the law would have made it ; and 2dly, that I cannot lay all the 
stress, that is laid in the argument, upon the words << by this my 
codicil ; so as to make them the operative words ; on account of the 
exception, immediately following, as to the legacies ; for the sen- 
tence then would read thus : '^ All which property shall pass accord- 
ing to the legal efiect of this codicil, save and except the following 
legacies." Unquestionably the legacies were to pass by this codicil : 
he must therefore be understood to give every thing, as the law 
would have given it, save and except the following legacies. 
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An objection is made to the argument for the executor, that it 
denies a complete sense to a clause, upon the face of it perfect in 
itself. The testator conceived, that, when he finished the sentence, 
he had declared his intention conclusively with regard to the dispo- 
sition of his property. If he had carried the Will no farther, and 
appointed no executor, it is clear, that, independently of the legal 
right of the next of kin, this must have been understood as a declara- 
tion in their favor. Why should the subsequent appointment of an 
executor control the sense, which this clause bears by itself ; unless 
the testator had, by some sort of reference, connected the two 
clauses ? Here there is no such reference. By the first clause he 
does not point to any thing, that is to be added, to complete the 
sense : nor in the last clause does he refer to any thing, that has 
gone before. On the supposition of an intention, that his brother 
should have the whole of his property, except the legacies of 3000/. 
the testator has taken a very circuitous mode of effectua- 
ting a purpose, * which might have been so easily and so [* 312] 
clearly expressed. First, he makes a declaration, that his 
property shall pass according to law ; and then, being supposed to 
know, that by law the executor takes every thing, he appoints his 
brother executor, in order that in that character, and by force of that 
appointment, he may take what it would have been so much more 
simple and natural directly and expressly to have given him. If he 
had in contemplation the legal right of the executoi, he must have 
known, that the mere appointment would have been sufficient, and 
the previous declaration would have been quite unnecessary. 

Lord Alvanley's decision in the case of Jennings v. Gallimore (l) 
seems to bear in some degree upon this case. Lord Alvanley 
thought, that if it stood upon the deed, creating the power, he 
probably must have held, that " legal representatives " meant execu- 
tors ; but that it was very unlikely that the testator would have ta- 
ken such a mode of giving the fund to a person, to whom it would 
have been so natural to give it directly and by name ; and therefore 
determined in favor of the next of kin. So in this case it is very 
unlikely, that the testator, having his brother immediately in view, 
would have taken this circuitous mode of giving the whole of his 
property to that brother. 

An argument against this is built on the request to his brother to 
''make such little arrangements as he has reason to think I 
should wish." I do not think, it is to be inferred from thence, 
that he understood himself to have given the beneficial inter- 
est in the whole property to his brother ; for, if he knew the duty 
of an executor, he knew, it was proper to address to him 
every request he might have to make ; if he had *speci- [* 313] 
fied the arrangements himself, the expense must have 
been defrayed by the executor out of the estate ; and, until they 
were completed, there would be no residue. He supposes, that the 

(1) Anity vol. iii. 146. 
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executor had a knowledge of the arrangements he wished ; and de- 
sires him to make them : he having the means of making them oat 
of the property, which he has for the execution of every purpose, 
expressed in the Will. That does not determine the question as to 
the beneficial interest in the residue. 

Upon the whole, though there are difficulties both ways, I think 
the construction in favor of the next of kin is liable to ^he fewest. 

Sex, anttf the note to Jerminga v. CralUmorty 3 V. 146. 



BASEVI V. SERRA (1). 
[Rolls.— 1807, July 15.] 

CoTB5A5T upon marriage, tiiat the heirs, executors, dtc. of the husband shall, 
within six mouths after his death, pay to the wife, if she should survive hum, 
the fortune he received, with the addition of 501, per cent ; and, in case he 
should receive any other part of her fortune, to which she was entitled in rever- 
sion under a Will, to pay that in the same manner, and with the same profibt. 
The husband becoming bankrupt, the wife has no claim upon that revenionaiy 
fund, against a purchaser under the Commission (a). 

Several Defendants entitled to a fand in equal shares, and long inquiries being 
necessary as to one share only, the costs were apportioned. 

The Master's Report in this Cause stated, that by the settlement, 
made upon the marriage of Jacob Mendes Da Costa and Rebecca 
Lindo, in 1791, Da Costa covenanted, that in case the marriage 
should take effect, and the said Rebecca Lindo should survive him, 
the heirs, executors, or administrators, of him Da Costa 
[* 314] should pay and * transfer to Rebecca Lindo, her execu- 
tors, administrators, or assigns, out of the best, most val- 
uable, and readiest of the estate and effects of him Da Costa the 
sum of 30002. 3 per cent. Consolidated Bank Annuities, within 
six months after the decease of him Da Costa ; which, together 
with the 15/. 3 per cent. Bank Annuities, thereby settled, made 
the addition of 50/. per cent, upon the said 3000/. Bank Annuities, 
(being the portion of Rebecca Lindo ; and which was the usual 
provision made for wives among persons of the Jewish persuasion) ; 
and, in case Da Costa should, by virtue of the intended marriage, 
receive any other part of the fortune of Rebecca Lindo, to which 
she was entitled under the Will of Hannah Aberbarel in reversion, 
expectant upon the decease of Isaac Alvaranga, that then the heirs, 
executors, and administrators, of Da Costa, should, over and besides 
the said sum of 3000/. Bank Annuities, and the addition of 50/. 
per cent, as aforesaid, pay or transfer to Rebecca Lindo, her execu- 

(1) 3 Mer. 674. 

(a) Assignees take the property subject to all the equities which affect the 
bankrupt See anU^ note (a) Bunkm v. />e<m, 2 V. 607. 
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ton or administratOTB, within six months after his death, such sum 
of money or annuities as should be proportionable to the fortune or 
benefit, which Da Costa might then have received by virtue of the 
marriage and of the Will of Hannah Aberbarel, by or in conse- 
quence of the death of Alvaranga, together with the like addition 
of 502. per cent, thereon in like manner, as aforesaid. 

The Report farther stated, that a Commission of Bankruptcy is- 
sued against Da Costa in 1794. By indenture, dated the 17th of 
August, 1796, reciting that the share of Rebecca Lindo, in 120/. 
a-year. Bank Long Annuities, under the Will of Hannah Aberbarel, 
was not included in the marriage settlement of Da Costa, and that 
the assignees under the Commission of Bankruptcy had put up a 
sixth share in reversion, to which Da Costa was entitled in right of 
his wife, as one of the six daughters of Elias Lindo, in the 
said sum of 110/. a-year, * Long Annuities, to sale by [* 315] 
auction, at which sale Joshua Mendes Da Costa was the 
purchaser, at the price of 145/., in consideration of that sum the 
assignees of Jacob Mendes Da Costa sold that sixth part of the 
120/. Long Annuities to Joshua Mendes Da Costa, his execu- 
tors, &c. 

The cause coming on for farther directions, a claim was made 
upon the sixth share of the Long Annuities, sold under the Com- 
mission of Bankruptcy, by the wife of the bankrupt against the per- 
sonal representative of Da Costa, the purchaser, deceased : both par- 
ties, claiming that share, being Defendants. 

Mr. Richards and Mr. Finch, for the Defendant Rebecca Da 
Costa, contended, that the bankrupt could not be considered a pur- 
chaser under this settlement K>f the share of the Bank Long Annu- 
ities, to which his wife was entitled under the Will of Hannah Aber- 
barel ; that the property passed to the assignees, subject, as the 
bankrupt himself would have taken it, to the equity of his wife to 
have a provision out of it ; according to the cases Worral v. Mar- 
lar (1), Btuhnan v. Pett, and OiweU v. Probert (2) ; and that in 
this strong case, the bankrupt having upon his marriage received the 
fortune of his wife, not advancing a shilling himself, and his coven- 
ant by the event having become ineffectual, the Court would con- 
sider this 200/. a year a very small pittance for his wife ; and would 
give her the whole. 

Mr. Martin and Mr. Wingfieid, for the personal representative of 
Joshua Mendes Da Costa, the purchaser of the sixth share 
*of the 120/. Long Annuities, under the Commission of [*316] 
Bankruptcy. — ^The purchaser of this interest is entitled to 
the whole benefit of his purchase. These parties being competent 
to contract upon their marriage, and having adopted this mode of 
dealing, the covenant' of the husband, being accepted, and relied 
upon, as equivalent to the portion of the wife, is as much a settle- 



8) 



1 P. Will 459, Mr. Cat*s note. 

JhUt, vol. ii. 660.. See the ndte, 609, Bwdon v. Ihwu. 
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ment as an actual assignment of stock. It appears upon the face of 
this settlement, that the usage among persons of the Jewish persua- 
sion is, that the husband takes the fund, being generally engaged in 
trade, with a covenant to replace it in a given time with a profit of 
50/. per cent. ; and there is nothing unreasonable in that, considered 
as a mode of indemnifying against the risk. The event of the bank- 
ruptcy, rendering the covenant ineffectual, cannot make a differ- 
ence. The settlement, without regard to the amount, makes the 
husband a purchaser of his wife's interest, unless upon the face of 
the instrument a contrary intention appears : nor was it necessary 
to enumerate every thing, in order to bar her. If he should, by be- 
coming again solvent, be capable of performing his covenant, he 
could not say, he had not received this property, of which his estate 
had the benefit. The assignees may have funds, out of which the 
widow may receive compensation. This is an attempt to extend 
the authorities and the principle, upon which this equity has been 
raised for a wife ; originally, where the husband, or those claiming 
under him, have been under the necessity of applying to the Court : 
but no such equity exists against a fair purchaser, without notice of 
the claim ; whose money has been applied to increase the bank- 
rupt's estate ; and who does not apply to the Court; but is called 
upon for this contribution ; which, as against the assignees, is re- 
linquished. 
[* 317] ♦The Master of the Rolls [Sir William Grant]. — 
It is a fallacy to say, this is not settled. This part of the 
wife's fortune is as much included in the settlement as the 30002. ac- 
tually transferred. Whether he should receive any more was uncer- 
tain : if he did, it was to be upon the same terms. I cannot make a 
new settlement for them. If the time for performing the covenant 
had arrived, the Court would not let him get hold of the property, 
leaving his covenant unperformed : but, unfortunately for the wife, 
she has accepted a covenant : which is not to be performed till after 
her husband's death, and in the event of her surviving him. His right 
has become absolute : her's is future and contingent. 

Mr. Healdy for other Defendants, entitled also to a sixth share of 
the fund, desired a direction, that each share should bear its own 
costs : long inquiries being necessary for some of the Defendants, en- 
titled to one sixth ; with which the other parties had no concern ; and 
said, that course was taken in the case o( Mocatto v. Lousada (1). 

The Master of the Rolls said, that was very reasonable ; as it 
would be hard to charge the other parties with those costs ; and gave 
the direction accordingly (2). 

1. Another note of this case is given in 3 Meriv. 674. 

2. Ab to the right of a ftmt coverU to a provision, in respect of anv equitable 
interests proceeding from her, as against the assignee of her husband, see, on/e, 
the note to Bttrdon v. Dean, 2 V. 607. 

(1) jMe, vol. zii. 123. 

(2) Beames on Costs, 176 ; ante, vql. i. 280, Leacrojl v. Maynard. 
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WALTON V. WALTON. 

[Rolls.— 1807, July 20.] 

A Paper, proved as a Will, recitiDg the Marriage Articles of the testator's daugh- 
ter with A. ; confirming those Articles ; and directing, that all the testator's 
property and effects shall be vested in A. preferable to any executor or admin- 
istrator upon and after the testator's decease for all and every the purposes of 
his said agreement expressed or intended. The Probate, obtained by A. as 
Executor, conclusive ; and he was held not a trustee for the next of kin upon 
parol evidence of Declarations, subsequent to the Will (a). 

It is not universally true, that the expression of a purpose, for which even a De- 
vise of land is made, limits the Devise to the purpose expressed: where, for 
instance, there is a Devise of land for payment of debts, it aoes not necessarily 
follow, that there is a trust for the heir after the debts paid, [p. 3212.] 

There is no general Rule: but each case depends upon the circumstances. 
Where the purpose expressed is in favor of the partv, to whom the bequest is 
made, the presumption for limiting the bequest is raJier stronger, [p. 3ZIJJ 

Parol evidence admitted in favor of the legal title of the executor to the residue ; 
unless plainly and unequivocally declared a trustee : so for a devisee for a par- 
ticular purpose against an implied trust for the heir, [p. 922.] 

No instance of an Issue upon the question between Executor and next of kin as to 
the residue, [p. 323J 

The provision m the Statute of Distributions for bringing advances by way of 
settlement into Hotchpot applies only to actual intestacy ; not, where there is 
an Executor ; and consequently a complete Will ; though the Executor may 
be declared a trustee, [p. 324.] 

General Brome died on the 24th of April, 1796 ; leaving a paper, 
signed by him, expressed to be a copy of proposals, previous to the 
marriage of his daughter Louisa Walton with Richard MarnelJ, as 
follows : 

^< Proposals of marriage articles by IVIajor-General Brome to Mr. 
MameJl: 1st, I will give to my daughter Louisa Walton 1700/. to 
be paid her as soon as possible after my demise : but, should she die 
before me, and without issue, then this obligation is void and of no 
effect. Should it be necessary to advance any part of this sum of 
1700/. for the advantage of my daughter and her husband, in the 
course of my life-time (not exceeding the sum of 300/.) I will com- 
ply with their request : provided the sum or sums advanced be de- 
ducted from the original sum of 1700/. ; and they be satisfied with the 
residue at my death : 2dly, I will give to my daughter Louisa 100/. 
per annum during my life-time : but, should she die without issue 
and previous to me, in that case this 2d article is null and void, and 
of course ceases : 3dly, I will give my daughter Louisa and her hus- 
band free board and lodgings while I am in possession of the house 

(a] The questions between the executor and next of kin as to an unbequeathed 
residue arc of little practical importance in the United States, and in England 
since the statute 1 Wm. IV. cap. 40. See ante, note (a) JSTourse v. Finch, I V. 
344 ; note (a) Mskett v. Mutrcaf, 5 V. 158. 

Parol declarations, previous and subsequent to the Will, as well as at Uie time, 
are admissible ; but their weight and eflScacy are very different Ante, TVimmer v. 
Baynt, 7 V. 508 ; 1 Greenl. Ev. § 096; 3 Phil. Ev. (Cowen and Hill's notes, ed. 
18^9,) 1495, 1496, 1497 ; Matthews, Presump. Ev. 188-193. 
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in St. James's Park ; and, should I be obliged to quit the said prem- 
ises, I will assist them as far as my property will permit me ; and I do 
also agree to give her husband a room in the before-mentioned house 

to transact any business he may have occasion for." 
[*319] * Under this copy of proposals was the following mem- 
orandum : 

<' I do hereby confirm the proposals and agreement (of which the 
above is a true copy) entered into by me in favor of my daughter 
Louisa previous to her marriage with Mr. Richard Marnell ; and 
which said agreement is all in my own hand writing and hereunto 
annexed ; and I do in consideration of my said daughter's marriage 
with the said Richard Marnell, hereby order and direct that all my 
property and effects shall be vested in him the said Richard Marnell 
preferable to any executor or administrator, upon and after my de- 
cease, for all and every the purposes in my said agreement expressed 
or intended. — Joseph Brome. To Mr. Marnell." 

General Brome left one surviving son, and Mrs. Marnell, his only 
children, and three grand-children by a deceased son. Richard 
Marnell obtained probate of the above paper, as the last Will of 
General Brome. 

The Bill was filed by the son of General Brome : praying an ac- 
count of the personal estate, against Marnell ; that the residue may 
be distributed among the Plaintiff and the other next of kin, accord- 
ing to the Statute (1) ; that Marnell and his wife may be decreed to 
bring the sum of 1700/. and interest into hotchpot; and that 
Marnell may be restrained from suing the Plaintiff upon two bonds 
and a note, given by him to General Brome. 

The Bill suggested, that, the personal estate being by the Will 
vested in Marnell only as a trustee for the purposes in the 
[^320] * proposals Expressed, and the residue, after fulfilling those 
purposes, and paying the debts, &.c, not being disposed of, 
he was a trustee of the residue for the next of kin ; that the testa- 
tor did not intend to enforce the securities against the Plaintiff, mean- 
ing the money due on them to be retained by him as a compensation 
for a commission in the army, which he had procured for a natural 
son of the testator ; and, even, if they are to be enforced, the Plain- 
tiffs share of the residue will considerably exceed them. 

The Defendants Marnell and his wife went into parol evidence. 
William Wright, a confidential servant of General Brome, by his 
depositions, stated declarations by General Brome, that he had given 
up to Marnell mortgage deeds and securities for the sole use of him 
and his wife after his (General Brome's) decease ; that upon some of 
those occasions the deponent was present ; that General Brome fre- 
quently previous to and after Christmas 1795, produced and read the 
paper, of which probate was taken, to the deponent ; and always de- 
clared, he intended by it, that Marnell and his wife should have tlie 
whole of his property for their own sole use after his death ; and 

(1) Stat SS and 23 Ch. XL c. 10. 
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that it would be a legacy to him ; that he delivered the paper to 
Maroell, in the deponent's presence ; desiring Mamell to make the 
most of it ; and saying, he was sorry he had not more to give hiro. 
The deponent also stated that General Brome told him, he had per- 
mitted Marnell and his wife to board and lodge with him, and Mar* 
nell to have an apartment in his house to transact his business, until 
he had obliged them to leave it on account of one of his natural chil- 
dren coming to reside with him ; that ever since he had paid Marnell 
and his wife 80/. a-year towards their maintenance ; that he was 
sorry he had not paid them more ; and ought not to have 
paid them less than 3002. ; that he was sorry he * had not [*321] 
paid them the 100/. a-year mentioned in the paper ; that 
he was determined to make every compensation in his power ; and 
therefore had by the said paper given all his property to them in 
preference to all the world ; and they would thereby at his death 
have more than all the arrears, of the 300/. a-year, and 100/. a-year ; 
and they would be his heirs. ' The witness also stated general declar- 
ations of regard for Marnell and his wife, which was confirmed by 
several letters, and of resentment against the Plaintiff, and a deter- 
mination to do nothing more for him or the grand-children. 

The questions were, Ist, Whether the Defendant Marnell was a 
trustee for the next of kin ; and, if so, 2dly, Whether the 1700/. 
should be brought into hotchpot. 

July 20th. The Master of the Rolls [Sir William Grant]. 
— ^The Ecclesiastical Court having considered Marnell as executor, 
and granted him probate of the Will, he must in this Court be con- 
sidered precisely as if he had been nominated executor ; for, when 
the meaning of the Will is ascertained by construction, it is the same 
as if it were distinctly expressed. Then, as executor, he is benefi- 
cially entitled to all the personal estate, not disposed of, unless upon 
the face of the Will a sufllcient indication of a contrary intention 
appears. It is said, this Will does show a contrary intention ; for, as 
the property is declared to be vested in Marnell for the purposes of 
the agreement, it must be understood to be given to him for those 
purposes only ; and as to every thing beyond what those purposes 
require he is to be considered a trustee. 

* It is not universally true, that the expression of a pur- [* 322] 
pose, for which even a devise of land is made, confines 
and limits the devise to the purpose, so expressed. It is decided in 
several cases, most of which are noticed in HiU v. The Bishop of 
London (1), and Rogers v. Rogers (2), that, where there is a devise 
of land for payment of debts, it does not necessarily follow, that 
there is a trust for the heir, after the debts are paid. Lord Hard- 
wicke says, no general rule can be laid down ; but every case must 
depend upon the circumstances. Where the purpose expressed is 

(1) 1 Atk. 618. 

(2) 3 P. Will. 193; For. 28$. 
VOL. xrr. 14 
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Bometbing in favor of the party, to whom the bequest is made, the 
presumption, no doubt, is rather stronger, that the benefit specified 
is the only benefit, which he is intended to derive from the bequest 
In this case General Brome being, or conceiving himself to be, 
under some engagement to Mamell, states at length the agreement 
he had entered into ; and then declares, that all his property shall 
be vested in Mamell for the purposes intended, or expressed, by that 
agreement. Some implication arises, that it is only for the purposes 
of that agreement that the property was given : but it is impossible 
to say, that is a necessary, though it may be a probable, inference. 
An executor is always permitted to give parol evidence in favor of 
his legal title ; except where he is plainly and unequivocally declared 

a trustee. Even in one of the cases, to which I have 
[^ 323] * alluded, of a devise of land for a particular purpose, the 

opinion of the Court was, that, if the implication con* 
tended Yor had been raised for the heir by the words of the Will, 
yet the devisee would have been let into parol evidence of the actual 
intention in his fiivor. That is the case of North v. Crompton (1) : 
in some respects more full in Lord Oainsbarough v. Lady Oaintbor- 
ough(2). 

The parol evidence in this case is just of the same nature with 
that given in Lake v. LaJce (3)y Clennett v. Ltwthwaite (4), tmd that 
class of cases : viz. declarations by the testator, after the execution 
of the Will, of what he intended, and understood himself to have 
done, by his Will ; and those declarations are full and distinct in fa- 
vor of Marnell. It is, no doubt, an objection to such evidence, that 
the Court has not adopted any mode of obtaining the result of it in 
the way, in which its truth and credit could be best examined and 
sifted. There is no instance of an issue directed to determine that 
question between the executor and the next of kin. But it is too 
late now to contend upon that, or any other, ground, that such evi- 
dence ought to be rejected. There is nothing upon the face of these 
depositions, authorizing me to disbelieve them ; and, assuming the 
evidence to be true, though there is but a single witness, I cannot 
upon any principle in this Court refuse to act upon it. 

This executor therefore has made out his right to the residue. 

My opinion upon this point puts an end to >the question 
[* 324] upon Mrs. MameU's advancement : but I * will just say, 

that I conceive the provision in the Statute of Distribu- 
tions (5) applies only to the case of actual intestacy ; and, where 
. there is an executor, and consequently a complete Will, though the 
executor may be declared a trustee for the next of kin, they take, as 
if the residue had been actually given to them. Therefore the child, 

il) 1 Ch. Rep. 196. 
-2) 9 Vera. 252. 
3) lWilt.313; Amb. 126. 

(4) .Me, vol iL 465, 644. See Pratt v. Madden, onie, 193, and the references, 
197, note; and in the note, L 363, Nbwnt v. Finch. 

(5) Stet 92 and 23 Ch. n. c. 10. 
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advanced by her father in his life, could not be called on to bring her . 
share into hotchpot (1). 

I must dismiss the Bill ; but without costs. 

1. With respect to the sole and conclusive authority of the ecclesiastical court 
in determining^ who is entitled to probate of a will disposing of personal property, 
see, anie^ note 1 to ChiffUht v. HcaniUon^ 12 V. 298 ; and as to the claims of an 
executor to the unbequeathed residue of his testator's assets, see the references 
given in note 2 to the same iust-cited case. 

2. It may not neceuarily follow, that where there is a devise of land for pay- 
ment of debts, a trust must arise for the heir as to the surplus after the testators 
debts are paid, for the context of the will may point to some ulterior disposition to 
the exclusion of the heir. But, where land has been devised for a particular pur- 
pose, expressed, and no clear and unequivocal manifestation of the testator's in- 
tent to exclude the heir, except for that sole purpose, appears, there, as soon as 
thajt purpose is answered, or partially fails, the surplus not employed results to the^ 
heir ; and, if the purpose fails altogether, the heir will take the whole land so de- 
vised, or its produce, if it has even been actually converted into money: see notes 
2, 3, to J^dnof V. Cousamaker, 1 V. 4d& 

3. It is not the habit of the court to direct an issue, but to determine iUtelf, be- 
tween the conflicting claims of the executor and of the next of kin, to the residue 
of the testator's property : Trmmer v. Bo^ite, 7 Ves. 515 ; for the right of ti:e one 
or of the other must generally depend upon a pnnunplwn of law ; and it would 
be idle to suppose that such a question was more proper for a juiy than a court: 
EUiMM v. Cookson, 3 Brown, 62. 

4. As to the doctrine of hotch-pot, see the note to Smith v. Smiihj 5 V. 721 ; 
but all the doctrines as to actual intestacy are not to be followed up in cases of 
fiHifi intestacy: ffilkmttm v. Mcuuon, Tarn. 257. 



WATSON V. THE MASTER, BRETHREN AND SISTERS, 
OF HEMSWORTH HOSPITAL. 

[Rolls. — 1807, August 11.] 

Bill to enforce a claim of perpetual renewal upon usaffe, sanctioned bv Decrees, 
and upon expenditure, dismissed ; as not supported by the custom of the coun- 
tiy, or contract; not within the powers of the lessor, a charitable Foundation; 
nor according to the true construction of the Decrees. 

Restraint of leasing applicable to a covenant for renewal as well as a lease origi- 
nally exceeding the limits, [p. 333.] 

Bt a Deed, dated the 20th of September, 4th and 5th of King 
Philip and Gtueen Mary, executed according to the Will of the 
Archbishop of York, and letters patent, establishing Hemsworth 
Hospital, the trustees for establishing the Hospital and vesting the 
premises in the Master, Brethren, and Sisters, thereof, and ordering 
the revenue thereof, to the intent, that a fixed rule might be ever af- 
terwards settled for the leasing the lands belonging to the. Hospital, 
and that the tenants might reap some benefit .of the premises, 
so appointed for charitable uses, and be enabled to pay their 

(1) See Mosely, 303, 8 ; Tol. Ex. 401 ; WUkinton v. JUkinmm, 1 Turn. 255. 
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rents at the day, and to keep hospitality, ordained and con- 
stituted, that the Master, &c. should not demise any of their 
lands sibove the term of twenty-one years without the assent 
of the executors ; and that the Master, &c. shall not at any 
time raise or augment the yearly rents of any lands, tenements, or 
hereditaments, or take any fine for any lease for twenty-one years 
above three years' rent ; and it was appointed, that the Master should 
have twenty marks, and each of the Brethren and Sisters four marks, 
per annum ; and if afterwards by the lands and tenements, or goods 
and chattels, of the Archbishop, their living could be augmented, 
the Master should have 20/. and the Brethren and Sisters 4/. per an- 
num a-piece. 

In the 9th year of King Charles I. under a Bill, filed by the Hos- 
pital, a Commission of Charitable Uses was directed by Lord Coven- 
try, assisted by two of the Judges. To the Decree, made under that 
Commission, that all the lands, in the Will of the Archbishop men- 
tioned, should enure to the Hospital, except only grants by the 
Archbishop by deed, or lease, exceptions were taken by Tobias 
Blackiston, on behalf of himself and William Blackiston, a minor, 
his ward ; upon hearing which, on the 4th of February. 12 Ch. I. 
Lord Coventry confirmed the Decree, made under the Commission 
of Charitable Uses, as to all the lands, claimed by the exceptants, 
except some chantry lands ; which lay intermixed ; and were given 
up by the Hospital : and declared, that the Hospital should forever 
hold and enjoy against the Blackistons, and all claiming under them : 
yet nevertheless in respect it appeared by the certificate of the Com- 
missioners, that there had been great charge bestowed in building 
upon the said lands by the exceptants, and those, under whom they 
claimed, and 1200Z. was paid in the 25th Elizabeth by their ances- 
tors for the purchase, it was ordered, that the Hospital 
[* 326] should make to Tobias * and William Blackiston a lease 
for twenty-one years at 120/. per annum ; being about 
50/. a-year of increase : said . lease to be in full of all, claimed by 
the exceptants. 

On the 9th of April, 13th Charles the 1st, a lease was made by 
the Hospital to the Blackistons, according to Lord Coventry's De- 
cree, at a rent of 120/. Upon the expiration of that lease, Henry 
Blackiston, who had become the assignee of a moiety, obtained a 
new lease of that moiety for twenty-one years, at the rent of 60/. 
per annum ; and Tobias and William Blackiston continuing in pos- 
session of the other moiety, and refusing to pay their rent of 60/. and 
claiming title under another person, process issued to compel execu- 
tion of the Decree. William Blackiston, who was an infant at the 
time of that Decree, upon coming of age insisted, that he was not 
bound by it ; and took exceptions ; to which a plea of the Decree 
was allowed in 1661 ; and the exceptant was recommended to the 
Hospital, to admit him tenant, and to renew his lease upon reason- 
able terms ; and, upon the 14th of July, 1663, his Lordship de<- 
clared his judgment to be, that the exceptant ought to have a lease 
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made according to the ancient constitution of the Hospital ; and it 
was recommended to the Archbishop of York to interpose ; so as 
that the exceptant, who had been an ancient tenant, and a great suf- 
ferer for his Majesty, might be admitted tenant to the Hospital, and 
be at liberty to renew his lease upon reasonable terms. 

The cause coming on to be heard by the Lord Chancellor, assisted 
by Lord Chief Justice Hyde and Chief Baron Hale, the Decrees of 
the Commissioners, and the Decree of confirmation by Lord Coven- 
try, were confirmed ; and it was ordered, that the Hospital should 
hold and enjoy against the exceptant William Blackiston, 
and ^ all claiming under him, according to the Decree ; [* 327] 
with this nevertheless, that upon payment of the 100/. 
agreed between the exceptant and the Master of the Hospital to be 
paid as a fine, and 302. the half-year's arrear of the rent, the respond- 
ents should renew the lease, made to Tobias Blackiston and the ex- 
ceptant in pursuance of Lord Coventry's Decree, as to all the residue 
of the lands, demised in the former lease, (not already leased to 
Henry Blackiston) for the term of twenty-one years, commencing 
from Lady-Day 1663, at the yearly rent of 60/. with such covenants 
and provisions as in the former lease ; and that the exceptions to the 
original Decree should be over-ruled. 

William Blackiston afterwards accepted a lease of a moiety of the 
premises according to the last Decree ; and before the expiration of 
the lease the Hospital, in 1678, granted a new lease of that moiety to 
William Blackiston ; who, in consideration of 1320/., assigned to 
George Watson. The Hospital, in the 3d year of King James II. in 
consideration of 30/. paid by Watson, as a fine, granted him a lease 
of the last-mentioned moiety for twenty-one years, at the yearly rent 
of 62/. Giace Blackiston, being entitled under Henry Blackiston to 
the residue of a term of twenty-one years in the other moiety, the 
Hospital, in the 3d year of King William III. granted her a new lease 
for twenty-one years ; and Watson, in the 12th year of William III. 
obtained an assignment of that moiety in consideration of 1500/. 

In 1704 Watson filed a Bill against the Hospital; insisting on a 
tenant-right in the Blackisions to have a lease from time to time at 
the rent of 120/., and upon his advancements in the purchase and 
improvements ; praying, that the Hospital may be decreed to make a 
new lease of all the premises, to him, according to his alleg- 
ed • agreement with the deceased Master, at the rent of [* 328] 
120/. and a fine of 100/. or such fine as should be adjudged 
reasonable with regard to his improvements ; and that the Hospital 
should be obliged to renew the leases of the said premises from time 
to time for twenty-one years, at the yearly rent of 120/., and such fine 
as the Court should judge reasonable. 

The Hospital, by their answer to that Bill insisted, that so much of 
the Statutes, as restrained them from raising the rents, or taking any 
fines above three years' old rents, was void ; and that the executors 
had not power to restrain them ; as being contrary to the Will ; which 
devised the lands, and not a dry rent only, for the benefit of the char- 
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ity ; and they denied, that there was any tenant-right, vested in the 
Blackistons, to have a lease from time to time, at 1207. per annum, or 
at any other certain rent, or any lease, otherwise than as they agreed 
with the Hospital. 

That cause was heard on the 14th of November, 1707, by the Lord 
Chancellor ; who declared, that the Plaintiff was not entitled to have 
leases from the Hospital for any fine certain, or at any certain rent ; 
but that the Plaintiff ought to have beneficial leases made to him, as 
well in regard to the constitution of the Hospital, as also to the for- 
mer Decrees, and the usage since ; and likewise in respect of what 
the Plaintiff had laid out in building and other lasting improvements; 
and that the fines for such leases ought not to exceed three years' 
value of the premises ; and decreed accordingly ; recommending it to 
the Archbishop of York to certify, what rent he thought suflicient to 
be fined off, what reasonable to be reserved, and what fines to be paid 
by the Plaintiff upon the new leases, to be made to him ; which fines 
were not to exceed three years' value ; and in ascertaining 
[^ 329] such rents *and fines, regard was to be had to the repairs, 
and to what the Plaintiff and the Blackistons had expended 
in building and other lasting improvements beyond the covenants in 
the Hospital leases. Inquiries were directed as to the annual value 
of the premises ; what had been laid out ; and what was necessary 
for repairs ; and it was declared, that, when such new leases should 
be made to the Plaintiff, they should be in full of all, claimed by him. 

The Master's Report under that Decree stated the reserved rents 
upon the two leases, held by the Plaintiff, amounting to 132/. per 
annum ; the annual value of all the premises at his entry, 250/. ; that 
above 2000/. had been laid out in improvements ; and that the prem- 
ises were worth to be let 371/. Is. 8d. : the greatest part being let at 
will at 260Z. lis. 8d. ; and the residue in the Plaintiff's own hands 
being estimated at 1 10/. 105. 

Upon exceptions to that Report, on the 2d of August, 1709, it 
was ordered, that the Plaintiff should be allowed 1500/. for improve- 
ments ; and it was farther decreed, that the leases should be renewed 
according to the former Decree. 

By a farther Decree, made on the 24th of July, 1710, it was de- 
clared, that Watson should pay 705/. for a fine ; and, the Court being 
fully satisfied by the original constitutions of the Hospital, as likewise 
by the former Decrees, that the Blackistons, and the Plaintiff, claiming 
in their right, had a tenant-right of renewal of said leases from the 
Hospital, and ought therefore to have beneficial leases thereof, made 
to him, the Court declared and ordered, that the Plaintiff should 
pay for the future for the whole l>ut 150/. per annum, reserved 
rent to the Hospital : (40/. per annum of the annual value taken at 
190/., exclusive of 121/., on account of the improvementS| 
[* 330] * and the 60/. a year, fined off, under the Archbishop's 
Certificate, being allowed in respect of his right to such 
beneficial leases) and so proportionably, if the leases should be re- 
newed respectively ; which, with the 60/. per annum, fined off, made 

VOL. XIV. 14* 
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up the clear yearly value of the premises ; and the leases being then 
held in moieties, and one, on which there was 62/. rent reserved, hav- 
ing expired on the 3d of June, 1709, it was decreed, that the Hos- 
pital should forthwith renew that lease; and that 9/. per annum 
should be added; making the reserved rent for the future 712. per 
annum ; the PWtiflf to pay 353/. 10^. (being a moiety of the fine of 
705/.) with interest from the expiration of the lease ; and a direction 
was also g^ven for renewing the lease of the other moiety accordingly, 
when it should expire. 

In pursuance of this Decree leases were granted, and renewed by 
agreement every seven years at the same rent, and upon the same 
terms. By a lease, dated the 7th of April, 1784, the Hospital de- 
mised to George Watson, the grandson and executor of Geoige 
Watson the elder, for twenty-one years, at the yearly rent of 71/. ; 
who covenantjsd to repair, and to surrender at the end of the term, in 
order that a new lease might be granted to Geoige Watson, his ex- 
ecutors, administrators, and assigns, and to no other person. 

On the 7th of April, 1791, another lease was made upon the same 
terms ; except, that the rent reserved was 79/. 

The Bill in this Cause was filed by the trustees under the Will of 
George Watson, the grandson ; praying a declaration, that the Plain- 
tiflfs are entitled to renewal of the leases of 1784 and 1791 under the 
same rents, and upon the same terms ; or, if not, that the 
* Defendants may be directed to execute a lease of the [*331] 
premises, comprised in the lease of 1784, upon terms as 
beneficial as those of the former leases, with reference to the present 
value of the premises, and the money laid out in lasting improve- 
ments and substantial repairs. 

The answer, as to the lease of 1784, suggested, that the late Mas- 
ter was then ninety years old ; and that Watson had in the recitals 
omitted the declarations, that Watson was entitled to leases, for 
any fine certain, or at any certain rent ; and that the leases, di- 
rected to be made, were to be in full of all claimed by the Plain tifi"; 
and, as to the lease of 1791, that it was granted upon the express 
engagement of Watson to expend 500/. in repairing the Hospital ; 
which engagement he did not fulfil. 

Mr. FrnManque, Mr. Harty and Mr. Winthrt^e, for the Plaintiffs. 

Mr. Richards .and Mr. Daniel^ for the Defendants, insisted, that 
there was no contract or tenant-right for pfsrpetual renewal: nor 
could there be, according to the constitution of the Hospital, as 
trustees for a^ charity, under the Letters Patent, and the Decrees, 
that had been made ; that, if Lord Clarendon referred the claim to 
right, that was not correct ; and could not bind the Court in future ; 
and that Lord Cowper's Decree went merely upon the renewals, 
that had been made from time to time, the money laid out, and the 
acquiescence, considered, as amounting to contract. 

Aug. lUh. *The Masteb of the Rolls [Sir Wil- [*332] 
LI AM Grant]. — ^The Bill in this Cause seeks to compel 
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the Master and Brethren and Sisters of Hemsworth Hospital to renew 
two leases, which they had formerly granted to the Plaintiff's tes- 
tator, of certain charity estates, belonging to the Hospital. I do not 
think it necessary minutely to detail the proceedings, that have at 
different periods taken place with regard to these estates. The ac- 
count of them is to be found in the cases of BlacksUm v. Hemsworth 
Hospital (1), and Watson v. Hemsworth Hospital (2). It is suffi- 
cient to say, that the right of the Hospital to the whole of the lands, 
to which this suit relates, was established in the time of King Charles I. 
by a Decree under a Commission of Charitable Uses ; which Decree, 
upon exceptions taken to it, was confirmed, first, by Lord Coventry, 
in 1636, and afterwards by Lord Clarendon, in 1664. The Plaintiff 
however contends, that those whom he represents, have acquired by 
some means or other a right to the perpetual enjoyment of this estate : 
such enjoyment to be secured to them by continual renewals of leases, 
to be made exclusively in their favor, upon such terms as shall from 
time to time be judged reasonable by this Court ; for, though the 
Bill only requires a renewal for a term of twenty-one years, yet it 
proceeds upon a principle, which must equally apply to every simi- 
lar demand, that may be made in all time to come. How is the ex- 
istence of this right proved ; and from what source could it be de- 
rived 7 Does the custom of the country, in which the land lies, en- 
title the tenants to perpetual renewals ; as in some districts in the 

north of England ? That is not alleged. Then is it by 
[* 333] special contract with the owners of the * land that a right 

of perpetual renewal has been acquired ? In this case no 
such contract could legally be made ; for the Hospital is restrained 
by its constitution from granting leases for more than twenty-one 
years ; and it has been determined, that a body under such restraint 
cannot any more covenant for a renewal of the term, than originally 
grant a lease, exceeding the prescribed limits. The cases. LAdiard 
v. Foach (3), and Taylor v. Dulwich College (4), prove that propo- 
sition. 

But, however difficult it may be to ascertain the source and origin 
of this right, it is said, that three different Lord Chancellors have 
declared its existence. If they have so declared it, that I am 
merely called upon to carry into execution their decrees, it might be 
equally superfluous and incompetent for me to examine the grounds, 
on which those decrees may have proceeded : but there is no de- 
cree, which declares the then lessees to be entitled to perpetual re- 
newals, and directs the Hospital from time to time to make such 
renewals in their favor. If that was the r^ht, which the Court 
found the lessees to have, it is rather extraordinary, that a declara- 
tion to that effect should not have been made : especially when it 
was distinctly called for by the Bill, filed in 1704. In the only 

(1) Duke's Char. Uses, 49. 
\2) 2 Vera. 59a 
8) 2 Vera. 410. 
4) 1 P. Will. 655. 
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case, that I have met with, in which a lease of charity lands was 
made renewable for ever, it is in plain and unambiguous terms declar«* 
ed so to be. That case is 7%e Attorney General v. Smith (1). It 
appears, that Mr. Smith had, at a great expense, recovered for the 
charity and estate, which had got into the hands of patentees, as 
concealed land ; in consideration whereof Lord Coventry decreed, 
that he should have a lease for ninety-nine years, deter- 
minable on three lives, at *one third part of the then im- [*dd4] 
proved value; and to be renewed from time to time for 
ever. 

I do not inquire, by what authority Lord Coventry gave to an in- 
dividual so large an interest in the charity estate. To the Great 
Seal, as superintending all property, destined to charitable uses, 
powers might be supposed to belong, beyond those, which it would 
be competent for me, sitting in a mere judicial capacity, to exer- 
cise. I only mention the case for the purpose of remarking the 
difference of the language, used by Lord Coventry and Lord 
Cowper, in speaking of leases, that were meant to be renewable for 
ever, from any, that they will be found to have used in the decrees, 
that are relied upon in this cause. 

It is upon the decrees of those two eminent persons, and one of 
Lord Clarendon, that the Plaintiff entirely rests his case. To under- 
stand the bearing of Lord Coventry's Decree it is necessary to men- 
tion, that exceptions had been taken to the Decree of the Commis- 
sioners of Charitable Uses by Tobias Blackiston, on behalf of himself 
and William Blackiston, his ward. The Blackistons had become pur- 
chasers of the estates in question under a title, to which the Com- 
missioners had paid no regard ; and during the time they consider- 
ed the estate as their own they had laid out considerable sums in 
its improvement. 

Lord Coventry over-ruled the exceptions ; but with this addition : 
yet nevertheless in respect it appeared by the certificate of the 
Commissioners, that great charge had been bestowed by the excep- 
tants, and those, under whom they claim, and 1200/. was paid by 
their ancestors for the purclwse, it is ordered, that the Hospital 
make to the exceptants a lease for twenty-one years, at 
1202. * per annum ; and the same lease to be in full of [* 335] 
all, claimed by the exceptants, either for themselves or 
their said ward. 

Stopping here for a moment, does this Decree import the exist- 
ence of a right to hold the lands in perpetuity by leases, renewa- 
ble for ever : or does it amount to a declaration, as in the case of 
The Attorney General v. SnUthy that on the score of services to the 
charity, independently of any previously existing right, the excep- 
tants should have such leases in all time to come ? There could be 
no antecedent right to the renewal of a lease then for the first time. 
They had enjoyed, and then claimed, as owners, not as lessees ; and 
it was only upon account of their expenditure on the estate, and to 

(l)2Vem.74a 
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iBimburse them for that expenditure, that any lease whatever to 
them was made. A beneficial lease it must necessarily be, in order 
to answer that purpose. The Lord Chancellor calculates and as- 
certains the degree of benefit, by which the purpose may be an- 
swered. Merit or claim of any other kind they had none. They 
had not, as Mr. Smith had, recovered an estate for the charity : 
they had done all, that in them lay, to deprive the charity of this 
estate. On what possible ground can the intention be imputed to 
Lord Coventry of giving them, or of declaring them to have a right 
to, leases, renewable for ever ? We have seen how clearly and 
distinctly he expressed that intention in the case just alluded to : 
but here, as if it were not enough, that he had omitted all mention 
of renewal, he does, as if for the purpose of excluding any possi- 
bility of doubt, declare, that the said lease shall be in full of all, 
claimed by the exceptants. I conceive it then to be clear, that 
Lord Coventry's Decree' affords no color for the claim, now made, 

of leases, renewable for ever. 
[* 336] * If it be clear, that the right did not exist on the day 
after Lord Coventry's Decree, it is for the Plaintiffs to 
show, how it has since come into existence. • William Blackiston, 
who was in ward at the time of this Decree, having come of age, 
renewed the claim, made by the exceptions, to the absolute property 
of the estate. While the question was depending before Lord Cla- 
rendon, his Lordship recommended the exceptant to the Master of 
the Hospital, to be admitted tenant to the Hospital, and to renew 
his lease upon reasonable terms. This exceptant, as &r as appears, 
was, not claiming a renewal, but insisting upon his right of owner- 
ship ; and, while that matter remained undetermined, it seems to 
have been somewhat premature to enter into a question about the 
renewal of the lease. However, an unsatisfactory answer having 
been returned to that recommendation, the Lord Chancellor, by his 
second Order, declared his opinion, that the exceptant ought to 
have a lease made by the said Master according to the ancient con- 
stitution of the Hospital ; and referred it to the Archbishop of York 
to interpose ; so as that the exceptant, who had been an ancient 
tenant, and a great sufferer for his Majesty, might be admitted ten- 
ant to the Hospital, and admitted to rene'W upon reasonable terms. 

Lord Coventry's Decree had said nothing about thd constitution 
of the Hospital ; and I do not very distinctly understand, in what 
sense it is referred to in this Order : whether it was meant, that ac- 
cording to the constitution of the Hospital the exceptant was entitled 
to a lease : or only, that the lease, to be made, shodld be such as was 
warranted by the constitution of the Hospital. All, that the con 
stitution of the Hospital contains, with regard to leases, is, that no 
lease shall be made to any person or persons for more than twenty- 
one years ; that the rent shall not be augmented ; nor 
[* 337] any fine taken, amounting * to more than three years' 
rent. I do not see, how from this constitution any par- 
ticular person could derive a right to be exclusively entitled to lea- 
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ses of the charity estates. As to the exceptant's being an ancient 
tenant, he had been tenant only from the time of Lord Coventry's 
Decree ; and the circumstance of having been for a long time the 
tenant of the land, though it may constitute a claim to favor, can- 
not amount to a positive right to remain for ever in the same rela- 
tion. As little could such a right depend upon the circumstance, 
that the exceptant had been a great sufferer for His Majesty. 

However, Lord Clarendon did not on these grounds, or any 
grounds, declare the exceptant to be entitled to leases, renewable 
for ever. Affirming Lord Coventry's Decree, with respect to the 
property of the estate, Lord Clarendon directed the Hospital to re- 
new the lease for the term of twenty-one years from Lady-Day 1663. 
This direction related only to a part of the lands comprehended in 
the former lease. The interest of Tobias Blackiston had been as- 
signed to one Henry Blackiston ; and the lease of his part had been 
voluntarily renewed by the Hospital. Several successive renewals 
of both leases were made afterwards without any controversy. Be- 
fore 1704 the Watsons, whom the Plaintiff represents, had purchased 
the interest in both the leases. One of them was to expire in 1709: 
the other in 1714. • A dispute having arisen concerning the renewal 
of them, a Bill was filed by the then Mr. Watson, in 1704, stating 
the several proceedings that had before taken place with regard to 
these estates ; representing, that he had laid out considerable sums 
in improvements ; and insisting, as I have already mentioned, on his 
right to have the leases renewed from time to time at the rent of 
120Z. per annum, and such fines as the Court should judge reasona- 
ble. Lord Cowper declared, that the Plaintiff was not 
* entitled to leases for any fine certain, or at any certain [* 338] 
rent ; but ought to have beneficial leases, as well in regard 
to the constitution of the Hospital, as also to the former Decrees of 
Lord Coventry and Lord Clarendon, and the uftage since ; and likewise 
in* respect of what the Plaintiff laid out in building and other lasting 
improvements. ' 

Upon the word << leases " as occurring in this Decree, some stress 
was laid : but it is evident, that word referred only to the two leases, 
to which the question related : one of which was to expire at one 
period : the other at a different period. Now, I ask, whether Lord 
Cowper conceived, that Lord Clarendon's Decree had finally and for 
ever settled the question with respect to the right of renewal ; and 
that the Court had thenceforth nothing to do but to enforce from 
time to timd the right, thus generally declared and established. It 
is quite evident, that he did not ; for Lord Clarendon's Decree is but 
one of several grounds, which taken altogether, appear to him to 
entitle the Plaintiff to a renewal of his two leases upon beneficial 
terms. Then, if Lord Clarendon's declaration, that the exceptant 
ought to have a new lease, decided nothing, except with respect to 
the specific renewal, that was decreed, how can Lord Cowper's 
declaration, that the then plaintiff ought to have beneficial leases 
made to him, decide conclusively upon the right to any renewals, 
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excepting those, which the Decree directed to be made ? It is true, 
Lord Cowper declared himself fully satisfied, that according to the 
original constitutions of the Hospital, as well as by the Decrees of 
Lord Keeper Coventry and Lord Chancellor Clarendon, the Black- 
istons, and the Plaintifi", claiming under them, had a tenant-right of 
renwal of the said leases ; and ought, therefore, to have beneficial 
leases thereof made to him. What is meant by a tenant- 
[* 339] right * of renewal, as here applied, I do not understand. 
Independently of custom, and merely as between landlord 
and tenant, it does not import any positive right of compelling a 
renewal. It does not appear to me, how the preference, which is 
ordinarily, and properly, given by public bodies to their actual tenants, 
and which I trust will in this case be given, can in an individual in- 
stance have grown up into a compulsory obligation. 

The main ground, and, in my apprehension, the only substantial 
one, on which the claim to a renewal rested in 1704, was the expend- 
iture upon the estate. The greatest part of the proceedings in the 
cause relates to the adjustment of its amount. The rent was fixed 
with reference to it ; and so fixed as to provide for the reimburse- 
ment of the tenant within the term, for which the leases were to be 
renewed. 

If Lord Cowper really meant to say, that the tenant, independ- 
ently of that circumstance, had an absolute right of renewal, it is 
to be regretted, that he did not so declare in as distinct terms as had 
been employed by Lord Coventry and by himself, in the case of 
The Attorney General v. Smith, Instead of that, the words << from 
time to time," standing in the prayer of the Bill, are omitted in the 
Decree. The right is spoken of under the indefinite appellation 
of a '< tenant-right." Temporary circumstances, such as improve- 
ments on the estate, which do not exist in the present case, are 
among the grounds, on which a renewal of the leases is directed ; 
and there is a declaration, that when such new leases shall be made, 
the same are to be in full of all, claimed by the Plaintifil 

Some stress was laid in the argument on the words << for the fu- 
ture ; " as implying, that in all time to come the Plaintiff 
[* 340] * should have leases made to him at the rent, then directed 
to be paid. The Court declared, that the said complain- 
ant should pay for the future but 150/. per annum, reserved rent to 
the said Hospital. It is quite clear, that the words, '< for the future," 
as here used, could have no such meaning, as is ascribed to them ; 
for Lord Cowper had declared, that the rent should not be a fixed 
rent ; and it was reduced so low in that instance as 150/. only with 
reference to the amount of the fine ; which was estimated as equal 
to 60/. per annum of rent, and on account of the sum, expended in 
improvements ; which was considered as equivalent to 121/. per an- 
num of rent. Upon these data the rent was fixed at 150/. ; which 
was not to be the rent payable in all time to come ; and therefore 
the words << for the future," cannot here have that meaning. 

The fact, I believe, is, that the estate has been ever since let at the 
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rent, thus reduced ; without regard to the existence of the circom- 
stances, which occasioned the reduction. 

The last ai^gument is, that the leases have ever since been made 
in obedience to the Decree of the Court of Chancery ; and that there 
has been in them all a covenant, that at the end of the term the 
premises should be delivered up to the Hospital ; in order that a new 
lease may be made and granted to the said George Watson, his ex- 
ecutors, administrators, and assigns ; and to no other person or per- 
sons whomsoever. I shall not look to the lease for the construction 
of the Decree of the Court; and if, instead of an implication from 
the covenant of the lessee, the Hospital had entered into a distinct 
covenant to renew, it would, as I have already said, have been of 
no validity. 

* Upon the whole it appears to me, that the Plaintiff has [* 341] 
fidled in making out a right to compel a renewal in his fa- 
vor; and therefore the Bill must be dismissed ; but without costs. 

Sxx, otOe, the note to The Mom^ Gmmd v. Green, 6 V. 452. 
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CoHDiTioN AL limitation over, if the first devisee should refuse or neg^lect to com- 
ply with the condition, viz. within six months after the testatrix's death to re- 
lease all demands upon her as executrix of A. or otherwise, established : the 
failure arising from the act of the first devisee, as heir at Law, contesting the 
Will ; and the Union of the character of executrix with that of devisee over is 
no objection (a). 

John Simpson by his Will, dated the 8th of March, 1792, bequeath- 
ed to his brother Michael Simpson the sum of lOOOZ. to be paid to 
him within six calendar months after the testator's decease upon his 
then executing to the testator's executrix, a release of all claims and 
demands : provided, that in case of his said brother's refusing or de- 
clining to execute such release, then and in such case the testator re- 
voked the bequest of the said sum of 1000/. so made to him as afore- 
said. The testator appointed his sbter Elizabeth Simpson sole ex- 
ecutrix. 

(a) A devise of lands to a town for a school-house, provided it be built within 
one hundred rods of the place where the meeting-house stands, was held to be 
valid as a condition subsequent ; and the vested estate would be forfeited and go 
over to the residuaty devisee as a contingent interest, on non-compliance, in a rea- 
sonable time, with the condition. H<g^kn v. Sioughionf 5 Pick. 528; see also 
Police Jwy v. Reeots, 18 Martin, 221. 

If the condition subsequent be followed by a limitation over to a third person, 
in case the condition be not fiilfilled, or there be a breach of it, that is termed a 
conditional limitation ; 4 Kent, Com. (5th ed.) 12&-1S3; Den v. Hance, 6 Hslsted, 
244. 
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The testator died on the 10th of March, 1792. Elizabeth Simpson 
by her Will, dated the 31st of October, 1793, devised all her free- 
hold and copyhold estates at Hemingborough to her brother and heir 
at law, Michael Simpson, his heirs and assigns for ever ; upon this ex- 
press condition nevertheless ; that her said brother do within six cal- 
endar months next after her decease at his own expense make^ exe- 
cute, or deliver, or tender, to her executor, a good and valid release, 
receipt, or discharge, for the legacy of 1000/. bequeathed to 
[* 342] him by the * Will of her brother John Simpson, and also 
of all other claims and demands whatsoever upon the estate 
of John Simpson or upon her estate on account of her executorship 
or otherwise ; declaring her will and intention, that the said devised 
premises at Hemingborough shall be accepted and taken by her 
brother Michael, in full satisfaction and discharge of the said legacy, 
and of all such other claims and demands, as aforesaid : but, if her 
said brother Michael shall refuse or neglect to comply with the said 
condition, she declared her will and intention to be, that at the ex- 
piration of the said six calendar months after her decease the said 
devise to him shall become void ; and she did in that case 
from and after the expiration of the said six calendar months give 
and devise all her said freehold and copyhold estates at Heming- 
borough unto Sarah Milner, her heirs and assigns for ever ; appointing 
her sole executrix. 

The testatrix died on the 2d of December, 1794. Michael Simp- 
son contested the validity of her Will in the Prerogative Court, and 
afterwards by Appeal to the Delegates : but probate was on the 15th 
of July, 1798, granted to Sarah Vickers, formerly Sarah Miln'er. 

The Bill was filed by Michael Simpson, against Vickers and his 
wife, and purchasers under them ; stating, that within six months 
after probate had been granted to the Defendant Sarah Vickers, viz. 
on the 14ih of January, 1799, tjie Plaintiff had proposed to execute 
the release, required by the testatrix, and to pay the costs, on having 
the estate at Hemingborough conveyed to him ; and praying a con- 
veyance accordingly. 

Mr. Richards, Mr. Hart, and Mr. Bell, for the Plaintiff. 
[* 343] * The Plaintiff could not execute the condition, prescribed 
by the Will of Elizabeth Simpson, within the time ; as be- 
fore the decision of the Court of Delegates there was no person, an- 
swering the description, pointed out, to whom he could tender the 
release. When that decision took place, he did make the tender : 
but, even without that circumstance, he is in equity entitled to be re- 
lieved against the condition upon this principle ; that equity does not 
permit a forfeiture to be incurred, where compensation may be made ; 
applying to all cases, where the forfeiture arises by not doing an act 
by a given day: Taylor v. Popham (I), more fully stated by Mr. 
Roper (2) : a case of accounts depenaing between the parties.' The 

(1) 1 Bro. C. C. 168. 

(2) Roper on Legacies, 305. 
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principle is strongly manifested in The Earl of Northumberland v. 
The Earl of Ayknford (1). In all these cases time is not consid« 
ered material ; with this exception ; where by the failure a stranger 
acquires a right : in which ease there may be some difficulty ; as that 
person, entitled by feilure of the condition to a limitation over, can- 
not have compensation. That objection however does not occur in 
this instance. The only object of the bounty of this testatrix, as to 
this estate, was her brother ; subject only to the obligation of acquit- 
ting her executrix and residuary legatee of all demands. 

Another ground, upon which also the Plaintiff is entitled to relief, 
is, that, entering as heir, he had a right to take possession ; and is 
not bound, unless the other party gives him specific notice ; and, as 
soon as he had proper, legal, notice, he offered to perform the 
condition. 

*Mr. Alexander, Mr. IfaS, and Mr. WeUfiU, for the De- [* 344] 
fendants. — The condition being broken, the Defendants 
have the legal title under the Will ; and there is no equity to deprive 
them of it. This Bill seeks, not relief against a forfeiture, but to take 
away an estate vested. Where by contract a party stipulates for a 
particular thing, and a penalty is annexed, with no other object than 
to enforce the performance, though the prudence of giving relief is 
questionable, the principle, upon which this Court interposes, regard- 
ing the particular stipulation as, not merely the principal, but the only 
object, and the penalty as the means of enforcing it, to be used for 
no other purpose, is intelligible : but, as between volunteers, both 
claiming under a Will, giving title to one, if an act shall be done 
within six months, to the other, if it should not be done within that 
period, where is the principle for interfering with that arrangement 
of the testatrix ? The cases of Cage v. Russel (2), and Cleaver v. 
Spurling (3), establish the distinction of a conditional limitation : a 
limitation over to a third person on failure of the condition ; and the 
equity even in the instance of a dry condition stands upon very few 
authorities. Here is no mutuality: no option to this Defendant. 
Though she takes the residue, the release is to be given to her as ex- 
ecutrix, for the benefit of creditors, &c. ; the benefit she is to have in 
a different character ; and different rights depend on that distinction : 
an absolute right, for instance, to her husband in the one subject, and 
not in the other ; as distinct, as if the persons were different. A con- 
ditional release might have been executed ; which answers the objec- 
tion, that until the determination of the suit in the Eccle- 
siastical Court there was no person *who could take the [* 345] 
release : the term '< executor " being merely Descriptio 
Persona : meaning the person, afterwards appointed executor. An 
executor may take a release before probate. But all this doctrine, as 
to equitable relief upon compensation, is perfectly inapplicable to the 
case of a conditional limitation ; in which, the act not being done, 
there is an end of it ; as in the case of a condition precedent until 

(1) Arab. 540. 

(2) 2 Ventr. 353. 

(3) 2 P. Wm. 526. 
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performanoe the interest does not vest. In Taylor v. Popham (1) 
there was no limitation over : the release not being executed, the 
right merged ; and the money was not to be raised : the effect being 
no more than recommendation. The decision in The Earl of Norths 
umberland v. The Earl of Aylerford (2) was, that the party, having 
made his election, should do the consequential act. 

Mr. Bichardsy in reply. — ^This Defendant has obtained the legal 
title ; turning out to be the executrix in fact and in law ; though 
not legally and formally so constituted at the time. The relief must 
upon the head of accident be given against the consequences to this 
Plaintiff; who could not know, that she would sustain that charac* 
ter. The release was to be given, not to any person by name, but 
to the executrix : the person, who should qualify as such ; not merely 
to the executrix prima facie ; as an instrdment, through whom it 
should pass to the residuary legatee. The distinction is, that relief 
is given against a condition, whether precedent or subsequent, where 
compensation can be made ; and the case of a limitation over to a 
third i^erson is not within the reason of the Exception. This is a 
mere question of time ; and this Defendant cannot be con- 
[* 346] sidered a third person within * the Exception to the relief, 
always administered in such a case. 

Aug. 1 ith. The Master of the Rolls [Sir William Graht]. — 
The question arises upon the Will of Elizabeth Simpson. For the 
Plaintiff it was contended, first, that there is no forfeiture ; as be 
could not perform the condition, until the question, touching the 
validity of the Will, was determined ; and that he is therefore in 
sufficient time. To that it is answered, that if there is no breach of 
the condition, there is no occasion to come into a Court of Equity : 
besides, that it was by the Plaintiff's own act that the probate was de- 
layed so long ; and it may be doubted, whether it would be compe- 
tent to him to take advantage of his own groundless resistance to the 
proof of the Will. 

But it is said, this Court relieves ^against forfeitures and breaches 
of condition. To that it was answered by the Defendants, that this 
is, not a mere breach of condition, but a conditional limitation over 
in a given event : and, where there is a devise over to any other 
than that person, who would by disposition of Law take the estate, 
the Court never relieves ; and for that distinction, the case of Cage 
V. Russel (3) was referred to. That this is a conditional limitation, 
and not a mere condition, is clear from the case ,of Avelyn v. 
Ward (4). The question there was not of the same kind, but the 
limitation in the Will was precisely the same, as this : a limitation 
to the heir-at-law upon condition of giving a release within a certain 
period: and that was held a conditional limitation, not a strict 

(1) 1 Bro. C. C. 168. 

(2) Amb. 540. 

(3) 2 Vent 352. 

(4) 1 Vet. 420. 
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condition. If this is a conditional limitation, it seems to follow, 
that, the event having taken place, the Court cannot possiUy 
relieve. Though the estate is given over to the executrix, who 
would have been benefited by the release, yet it is a real estate, 
which she could not take as executrix ; and therefore the circum- 
stance, that she is so, makes no difference. 

It is then contended upon the case of The Earl of Northumber- 
land V. The Earl of Ayle^ford (I), that Michael Simpson by enter- 
ing into possession of the devised estate was obliged upon the doc- 
trine of election to make the release ; when called upon to do so ; 
and therefore it is to be considered as executed. In that case Alger- 
non never did release his claim ; but it was decreed, that his execu- 
tors should then execute a release : as, by taking the benefit he had 
contracted the obligation to execute it. But the circumstances of 
this case are not the same ; for Michael Simpspn cannot be consid- 
ered as possessing the estate under the devise. He was heir-at-law. 
He entered, contesting the Will. During that time he cannot be 
considered in possession as devisee. Afterwards, when the question 
was determined, he offers a release ; but clogged with a condition, 
that it should be accepted within three days ; which implied, that, if 
that condition was not complied with, he would hold adversely to 
the Will, and as no longer bound to comply with those terms. 

This is quite different therefore from that case ; where the posses- 
sion taken could be ascribed to nothing but the Will. Besides, that 
decision is materially shaken by the case of Lord Beau- 
lieu v. Lord Cardigan (2), in * the House of Lords ; which [* 348] 
had been determined by Lord Northington upon the same 
. principle and in the same way : viz. that the estate should go, as if 
it had been actually settled according to the condition. The House 
of Lords however declared, that, the estate not being settled pur- 
suant to the condition, the devise, made on that condition, did not 
take effect. 

» * That applies precisely to this case : Michael Simpson not having 
complied with the condition of giving a release of all claims upon 
Elizabeth Simpson, is not entitled to the benefit of the devise, made 
upon that condition. There is no doubt, that he is entitled to an ac- 
count of what is due to him for his legacy of lOOOZ. Direct an ac^ 
count as to that upon his releasing all demands upon Elizabeth or 
John Simpson ; and declare, that he is not entitled to the estate. 

1. As to the distinction between conditions and conditional limitations in a will, 
and that, in order to give effect to the intention of the testator, or to make the 
whole disposition consistent, technical words, which in a deed would create a con- 
dition, may in a testamentary instrument be construed as words of conditional 
limitation : see Mwis d Ux, v. Lark and Hunt (commonly cited as Scokuitca*$ 
ease), Plowd. 412 ; RundaU v. Edeu^ Carter's Rep. tenip> Briderman, 171 ; Boraa- 
ton's case, 3 Rep. 21, a ; Haynswortk v. Pretty, Cro. Eliz. 883, ^ ; and see note 2 
to Holmes v. Cradodc, 3 V. 317. But plain words of condition must be expounded 

. — : —I 

(1) Amb. 540. 

(2) Amb. 53a 
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and have effect given to them, according to the common law, when a different ex- 
position is not necesssiy for the purposes above-mentioned : CwU» v. WolvenUmf 
Cra. Jac. 57. 

2. With respect to the doctrine of election, see the note to Bubrieke v. Broad' 
hunt, 1 V. 171, and note 8 to BlakM v. Bunbwy, 1 V. 194, with the farther refer- 
ences there given. 



SHARD V. SHARD. 

[Rolls.— 1807, July 12; AueusT 11.] 

Stock, produced by a Sale of real estate under the 'London Dock Act, (39 & 40 
Geo. III. c. 47) subject to jointure, considered as real estate : the original 
character not having been displaced by a complete conversion (a). 

Bt the marriage settlement of William and Mary Shard, William 
Shard conveyed several premises, to the use, that Mary Shard, in case 
she should survive him, should have yearly, during her natural life, 
for a jointure and in bar of dower, an annuity or yearly rent-charge 
of 800Z., to be yearly issuing out of all and every the said manors, 
messuages, &c. and, subject thereto, to trustees, their executors, &c. 
for the term of ninety-nine years, for better securing the 
[*349] said * rent-charge to Mary Shard, v^ith powers of entry 
and distress ; and with reversion from and after the deter- 
mination of the said term, and in the mean time subject thereto, to 
William Shard and his heirs. 

After the marriage, in 1801, the Corporation of the London 
Dock Company having occasion for the purposes of the Docks, then 
erecting under the Act of Parliament (1), for part of the settled 
estates, William Shard agreed to take 81437. for the purchase of 
that part ; which was conveyed by him accordingly : and it was 
agreed, that the purchase-money should be secured under the direc- 
tion of the Act, until the estate should be dischaiged of the settle- 
ment on Mrs. Shard ; and should be paid into the Bank in the 
name of the Accountant General, to be laid out in the purchase of 
Bank Annuities ; and accordingly under an Order on the Petition 
of the London Dock Company the money was so paid in, and laid 
out'; and it was ordered, that the dividends should be paid to Wil- 
liam Shard for his life ; with liberty after his death to apply. 

William Shard by his Will, dated the 15th of September, 1801, 
first ratified and confirmed all and every the settlement and settle- 
ments by him made at any time whatsoever upon, or in trust for, 
bis wife, and all the provisions whatsoever, therein or thereby made, 
for her use and benefit ; and subject thereto, and charged there- 
with, and with the payment of the annuities, and sum of 60002., 
therein after directed to be paid out of his real estate and the rents 

(a) As to the doctrine of Equitable Conveision, see ante, note (a)' 5 V. 967 ; 
notes (a) and (h) ffaOur v. Denne, 2 V. 170. 
(1) Stat 39 and 40 Geo. III. c. i7. 
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and profits, thereof, he gave and devised all bis freehold and copy- 
hold manors, &c. whatsoever and wheresoever, which he then was 
seised or possessed of or entitled to, or had any right, 
power, or ♦ authority, to devise or dispose of, to trustees ; [♦ 350] 
upon trust by sale or mortgage to raise so much money 
as should be sufficient to pay the annuities and sums of money, after 
directed to be paid ; and with the money so to be raised, or the 
rents and profits, to pay to his wife the annual or other sums of 
money, to which she was entitled under the settlement, executed on 
his marriage: then, after providing for some annuities, subject 
thereto he declared a trust of the estates for his wife for life, without 
impeachment of waste ; and, after her decease, by sale or mortgage, 
to raise the sum of 6000Z., for William Lee ; which was revoked by 
a' codicil ; and, subject thereto, in trust for his (the testator's) first 
and other sons in tail ; with remainders to his daughters, as tenants 
in 'common, in tail ; and to his brother Charles Shard for life, and 
his first and other 'sons in tail; with remainders over. The testator 
then, after giving some legacies, and powers of leasing, and making 
provisions for the indemnity of the trustee, &c. gave and bequeathed 
all his personal estate and efiects of what nature or kind soever, 
subject to the payment of his debts, funeral expenses and legacies, 
except the annuities and sum of 60002., thereinbefore charged on, 
and directed to be raised out of, his real estate, unto his wife Mary 
Shard, her executors, administrators, and assigns ; and appointed 
her sole executrix. 

The Bill was filed by the widow of the testator ; praying a dec^ 
laration, that the principal sum of 13,349/. 3^. Id. 3 per cent. Con- 
solidated Annuities, the produce of the premises, purchased from the 
testator by the London Dock Company, constituted part of his per- 
sonal estate ; and as such belongs to the PlaintiflT, as executrix and 
residuary legatee ; and may be transferred accordingly. 

*The Defendants, the testator's brother and his chil- [* 351] 
dren, entitled under the limitation over of the real estate, the 
testator not having left children, by their answers claimed accord- 
ingly. 

Sir Samuel RomiUyy for the PlaintiflT. Sir Arthur Piggott, Mr. 
ffeihereUf and Mr. Aylmer, for the Defendants. — ^The cases cited 
were fVheldale v. Partridge (1), and others of that class ; upon which 
it was insisted, that the original character of the estate, which pro- 
duced this fund, had not been displaced ; and therefore the fund 
was still to be considered as real estate ; and should be enjoyed under 
the Will accordingly. 

Aug. llth. The Master of the Rolls [Sir William Grant]. — 
Upon considering the marriage settlement of Mrs. Shard, and the 
London Dock Act, and the Petition for paying the purchase-money 

(I) JSnlef vol. v. 388 ; viiL 237; Kxrkman v. MUea^ xiii. 338, and the refarencaj 
in the notes, 339; i. 45, 204. 
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into Court, and the conveyance, made to the Company,, my opinion 
is, that the money must be considered as having been paid into the 
Bank, and as remaining there at Shard's death, for the purpose of 
being laid out in real estate. There are but two clauses of the Act, 
which at all direct the payment of money into Court: 1st, Where 
there is a defect in the title, or the party refuses to execute the con- 
veyance, or the party, to whom the estate belongs, is not to be 
found : In each of these cases the money is paid in under that clause. 
When the thing happens, when the title is made good, 
[* 352] * when the party is found, and consents to execute the con- 
veyance, the money is to be paid out of the Bank. The 
other clause relates to an incapacity in any of the parties, entitled 
to the estate, to convey it. In that case the money is to be paid in, 
and either applied to pay off incumbrances, or to be laid out in the 
purchase of other land. Here, according to the marriage settlement 
of Mr. Shard, there is such an interest in the wife, that a good title 
could not be made without her concurrence, or that of the trustees ; 
for, besides the term of ninety-nine years, there is a right to enter ; 
or to distrain for the whole annuity upon any part of the estate. 
The London Dock Company enter into a contract with the husband ; 
who had no power to contract to the prejudice of her interest. He 
could not give a perfect title. When they come to take the convey- 
ance, they recite the settlement, and this clause of the Act ; omitting 
all notice of the other clauses : they state, that this money had been 
upon petition paid into Court, and laid out. I must take it there- 
fore, that by the concurrence of all parties this was the method taken 
to supply the want of a good title to the Company. The Company 
would have been perfectly secure, if the trustees had sold the estate 
to them : but then the trustees would have been under an obligation 
to invest the money in land. The Company conceived themselves 
as secure by paying the money into the Bank under this clause. At 
the time of the husband's death there existed a right to call for a re- 
investment of this money in land. It was in the Bank for a mere 
temporary purpose, at least during Mrs. Shard's life ; and therefore it 
cannot be considered as completely converted into personal estate. 

Declare, that this money is to be considered as land ; and that 
Mrs. Shard is entitled to the dividends and interest during her 
life. 

As to the quality which a testator's interest in the produce of land may he held 
to have retained, if a question arise between his real and personal representatives ; 
and the circumstances which majr impart to such interest, the clearly impressed 
character of monev, or leave it still clothed with a resulting trust for the heir, as 
land ; who, notwithstanding the conversion has been completed may elect that 
the produce of such conversion, resulting to him, shall remain impressed with the 
character of land ; though, if he make no election (and the conversion was made 
^ out and out," not for a particular purpose which failed ; or, as in the principal 
case, for a temporary purpose with an intention of reinvestment), the resulting in- 
terest will devolve upon nimself as personalty, and, if the question arose between 
hi8 representatives, would be considered as such ; see notes 2, 3, to Kitbiw v. 
Couismaker, 1 V. 43a 
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M'LEOD I?. DRUMMOND. 

[Rolls.— 1805, Dec. 23; 1807, August 11.] 

Pledoe by Executors of bonds to the Testator sustained upon advances of money 
fiom time to time for several years ; the bill being filed, not by specific lega- 
tees, but by co-executors, who had not previously acted (a). 
. Distinction between specific and general pecuniary legatee, claiming against a 
pled^ of the assets by the executor, [p. 354.] 

Distinction between specific and residuarjt or general legatees, claiming against 
the disposition of the assets b^ the £2xecuU>r, [p. 361.1 

Relief in the latter case upon cucumstances, implying fraud, in the legal sense ; 
viz. an assignment, taken very soon after the testator's death, from Sxe Execu- 
tor, for an antecedent debt from him, on his representation, that the whole was 
left to him, [p. 361.] 

The Bill was filed by two of the executors of George Ross, who 
died in 1786 ; stating, that Ross and Ogilvie, the two acting execu- 
tors, in London, (the PlaintifTs residing in Scotland) had deposited 
with the Defendants the Drummonds, three bonds, among other se- 
curities, to the testator George Ross, as pledges by way of security 
for money, advanced and lent to Ross and Ogilvie by the Drum- 
monds. Ross and Ogilvie having become bankrupts in 1804, the 
Bill prayed, that the Defendants, the Drummonds, may be decreed 
to deliver up the three bonds, and all other securities in their pos- 
session, belonging to the estate of the testator, and pledged to them 
by Ross and Ogilvie. 

The cause, having been argued, stood for judgment. 

1805. Dec. 23d. .The Master of the Rolls [Sir William 
Grant]. — ^At the hearing of this cause I inclined to the opinion, that 
upon the modern cases it was difficult to support this pledge of part 
of the testator's assets, made to secure a sum of money, borrowed by 
two of his executors. The case, that occurred to me, as bearing im- 
mediately upon it, was Scott v. T)/kr (1) : but upon an attentive 
consideration of that and all the cases I think, they contain 
no principle, affecting this transaction ; and * that it can- [*354] 
not be annulled without very materially varying the rule, by 
which dealings of executors as to assets have been determined. 

The case of Hill v. Simpson (2) was, perhaps, the first, in which 
a mere general pecuniary legatee succeeded in an attempt to follow 
assets, aliened by the executor. In that case it was contended, that 
such legatee could in no case be entitled to that relief. Certainly 
the claim to it is by no means so strong, and therefore not so easily 

(a) On the subject of the transfer of assets by executors, see onie, note (a) HiU 
V. Simpson, 7 V. 152; 1 Story, £q. Jur. §422, 423, 424; 2 WUUams, Exec. 671, 
and notes, 674 ; 3 Sugden, Vend. & Par. (6th Am. ed.) ch. 17, § 2, p. [176, 177,1 
112; Menden v. RiiSm, 2 Gill. & J. 86; ^drew v. A4[iey, 4 Bit>. C. C. (Am. ed. 
1844,) 125-138, notes; Ram, on Assets, 491, 492. 

(1) 2 Bro. C. C. 431 ; 2 Dick. 712. 

(2) AnUf vol. vii. 152 ; see the note, v. 213. 
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supported, as that of a specific legatee, demanding a specific thing, 
bequeathed to him. In that instance, however, the circumstances 
appeared to be difierent from any, that had occurred, where relief 
was refused. The assets had been applied, a month after the death 
of the testatrix, to what the alienees knew to be entirely and exclu- 
sively the purposes of the executor himself: a considerable part of 
those assets being applied in paying a debt, due by the executor to 
them ; and other part being employed in taking up outstanding bills, 
drawn by the executor upon his own private account In such a 
case I thought, all, who were in any way interested in the estate, 
were entitled to relief against such a gross misapplication ; and though 
that was not, as in Scott v. Tyler, the case of a specific legatee, it 
was in some other respects, and as to some particular circumstances, 
stronger. 

In the present case there is not, as in Scott v. Tyler, any specific 
bequest of the bonds, that were pledged. The Piaintifis here are 
merely co-executors ; who, having ever since the testator's death, in 
1786, permitted the securities to remain in the power and custody of 
the other executors, now step in to disafllirm their act ; 
[*355] * which in the absence of fraud, express or implied, has 
the same validity, as if all the executors had concurred. 
Next, according to the statement of the Defendant, this is not the 
case of assets, delivered in payment, as in HiU v. Simpson, or as se- 
curity, as in Scott v. Tyler, of a debt, antecedently due by the exec^ 
utors to the party, to whom the assets were handed over. Here, it 
is said, the money was advanced at the time the pledge was made. 
That is a very material fact ; and I can proceed no farther without 
having it ascertained. Lord Thurlow's judgment turns in a great 
measure upon that very distinction between an advance of money at 
the time and a pledge of the assets for a by-gone debt of the executor. 

I have not found any case, where money had been advanced at 
the time to the full value of the assets, and it was ever called back. 
There is no trace of that, except in the case of Humble v. Bill (I) ; 
which is the case of a specific charge ; and therefore does not 
apply to this. That case also was distinguished by Lord Hard- 
wicke ; and disapproved by Sir Joseph Jekyll. 

An inquiry was accordingly directed, under what circumstances the 
bonds, in the pleadings mentioned, were deposited by the Defend- 
ants Ross and Ogilvie with the other Defendants ; and particularly 
whether they were deposited for money, advanced at the respec- 
tive times of such deposits, or for any debt or deli>ts, antecedently 

due. 

[* 356] The Master by his Report stated, that Ross and Ogilvie 

had for several years occasionally borrowed money from 

the Drummonds ; upon .which loans they usually gave their own. 

bond or note ; and deposited bonds or securities for money in their 

{l)QVem.444; 1 Bio. P. C. 71. 
VOL. XIV. 15* 
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^postesBion by way of collateral security. The Report then stated 
several transactions of that nature since 1792 ; the last in 1801 ; 
in which the bonds, which were the subject of the Bill, were made 
a' collateral security : and that all these deposits were for advances^ 
made at the time, not for antecedent debts : viz. a bond of Lord D. 
to the testator for 50002., deposited in 1792, with others, as a collat- 
eral security for 10,0002. then advanced ; which was paid in 1796 ; 
and that bond was again deposited in that year upon two advances 
of 6000/. and 5000/. : another bond of Lord D, for 4200/., de- 
posited in 1797. Some part of those sums were paid, and part 
remained due, in 1798 ; when another deposit occurred upon an 
advance of 10,000/. ; and the last was upon an advance of 7000., 
in 1801. The two bonds of Lord D. and one other bond were the 
subject of this cause. In one instance, in 1796, a memorandum, 
indorsed upon the bond, executed by Ross and Ogilvie, stated the 
deposit, as a collaterar security for the re-payment of 5000/., of 
Lord D.'s bond in favor of the late Greorge Ross, for the sum of 
5000/., bearing date the 24th of December, 1782; << which we 
hereby promise to assign to them as from ourselves, as also exec- 
utors of the said George Ross, whenever they require the same." 

Upon this Report the cause was again argued. 

Sir Sanrnel RomiUy^ Mr. FarAlanque and Mr. Cooke^ for the 
Plaintiffs. 

* There is no decision, that executors can under any cir- [* 357] 
cumstances part with a chose in action of the testator, so 
as to giue a right to hold it, discharged from the engagements, to 
which the testator Was originally liable. In all the cases, that have 
occurred, even HiU v. Simpson (1), the property was actually as- 
signed ; the executors had devested it entirely, and had transferred 
the legal estate, either as a mortgage, or in some other way ; but the 
effect of an assignment upon a diose in action is merely to make the 
assignee a sort of trustee ; who must endeavor to reduce it into pos- 
session ; must bring an action in the name of the executor ; and 
must treat the subject as assets; and it would be extraordinary, 
that an executor, requiring money for the payment of debts, should 
select ch&ses in action ; at the same time giving his own bond for the 
amount. The assignee must know the circumstances ; and takes it, 
subject to every equity that can be opposed to him. The true dis- 
tinction for this purpose between a pledge and a sale is, that the 
executor, making sale, may be considered as pressed by necessity 
in the execution of his trust : a conclusion, that cannot have place 
upon pledges from time to time, composed among other property, of 
a chose in action^ part of the assets. In order to be satisfied, whether 
there was a necessity for pledging these bonds, which the Defendants 
must have known to be assets, they were bound to inquire, at least, 
whether there were debts outstanding. The Report ascertains, that 
money was advanced at the time of the deposit : but it was made on 

(l)./fn«e,vol.vii. 152. , 
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account of advances from time to time : not as a pledge of a particu- 
lar bond for a sum of money, advanced at that time upon the credit 
of that bond. The evidence from the nature of the transaction is, 

that they were raising money for themselves, not as ex- 
[* 358] ecutors. Their express undertaking to assign at a * future 

time, in their character of executors, is very material. 
Mr. Richards, Mr. Hart, and Mr. ,DowdesweUy for the Defend- 
ants. — ^The distinction between an assignment in &ct and an equita- 
ble assignment, as of a leasehold estate by a deposit of deeds, is a 
difference, not in sense and substance, but merely as to the remedy. 
An executor may, by this species of assignment, by deposit, dispose 
of the assets, so as to give a right of action to another person in the 
name of the executor. These instruments were incapable of legal 
assignment : the mere deposit is an undertaking to assign ; which, 
in Equity, operates as an assignment. The fact that these two exec- 
utors had been permitted by the others to use these bonds as their 
own property, from the year 1786, was strong evidence of their right 
so to use them. Executors are presumed to act honestly in the exe- 
cution of their trust ; unless some reason for the contrary presump- 
tion appears. They might have used the assets as their own, having 
paid for them by their own advances. In HiU v. Simpson (1) the 
short period of time was a very material ingredient ; forming a strong 
distinction from this case ; in which Ross and Ogilvie were so long 
permitted to deal with this property. What equity have these Plain- 
tiffs to draw back these securities, so dealt with, as it must be taken, 
with their assent, by persons, having equally with them the legal tide ? 
In all the crises, except HiU v. Simpson, there was fraud. Lord 
Hardwicke, according to a full manuscript note of Nugent v. Gifford^ 
and Lord Thurlow, in Scott v. Tyler, seem to consider collusion with 

the executor a necessary ingredient for the purpose of get- 
[* 359] ting * back the* assets. In Hill v. Simpson there was^ 

perhaps, no fraud, but gross negligence and want of com- 
mon caution. Here there can be no imputation of fraud ; and in 
this interval the Defendants might fairly presume, that all the debts 
had been paid. 

Sir Samuel Romilly, in reply. — ^The particular nature of this case 
raises a question of very considerable importance. The case upon 
a sale turned upon the necessity, that the executor must have the 
power of selling the properly ; and one executor ; otherwise no per- 
son could deal with an executor : but how does that principle ap- 
ply to a chose in action 1 In that instance one executor cannot 
transfer the same right as all : it is necessary, that all should join, 
in order to give the right to use their names. A release by some 
would bar the action of the assignees of the others. It could not 
be necessary to sell choses in action ; and the usual course of ex- 
ecutors is, not to sell debts, but to see, whether any thing can be 
recovered. 

(1) .^lOe, vol. vii. 153. 
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The Master of the Rolls said, he should consider this case ; 
not recollecting any, that resembled it ; that he believed, this was 
the first instance of executors themselves coming forward : the 
question usually arising in a suit, instituted by a specific legatee or 
devisee. 

1807. Aug, Wih. The Master of the Rolls [Sir William 
Grant]. — ^I presume, that, the Plain tifis have no legal means, by 
which they can compel the Defendants to deliver to them the pos- 
session of the bonds, or to make compensation by damages for their 
value. If the Plaintiffs have any legal remedy, it is un- 
necessary for them to come here ; * as, if the Defendants [* 360] 
have obtained possession of the bonds by such, a title, that 
they have no right at Law to retain the possession, the whole 
amount of the sum secured by those bonds, might be recovered 
in an action of detinue or trover. If, upon the other hand, the De- 
fendants have the legal possession, of which they could not be de- 
prived at Law, this Court will not, except upon some equitable 
ground, take it from them. Mere defect of title is not a ground for 
the interference of this Court. Whether the Court will supply the 
defect, or not, is a different question. 

I do not find, that any difference has been made between the 
power^of an executor to dispose in any manner of equitable assets, 
and his power to dispose of legal assets. In the case of Nugent v. 
Gifford (1) it was only the equitable, and not the legal, term, that 
the executor had assigned in payment of a debt of his own ; and in 
Scott v. Tyler (2) the bonds, though capable of assignment, were 
not in fact assigned ; and therefore the bankers had not the legal 
interest : yet it was held, that the pledge could be taken from them 
only upon the ground of implied fraud ; and there the deposit was 
made, not, as in this case, by the only executors, who had proved 
at that time, but by one of several executors ; all of whom had 
proved : yet Lord Thurlow says (3), " it is of great consequence, 
that no rules should be laid down here, which may impede execu- 
tors in their administration ; or render the disposition of the testa- 
tor's effects unsafe, or uncertain to the purchaser : his title is com- 
plete by sale and delivery : what becomes of the price is 
no concern of the purchaser. This * observation applies [*36l] 
equally to mortgages and pledges ; and even to the pres- 
ent instance ; where assignable bonds were merely pledged without 
assignment." 

The circumstances in that case are very different from those in 
this. First, that was a specific bequest of the bonds ; upon which 
great stress was laid ; and in Mead v. Lard Orrery (4) Lord Hard- 

(1) 1 Atk. 463, cited 2 Yes. 2G9. Stated from the Register's Book, 4 Bra C. 
C. 136, JindrtwB v. 9FrigUu, 

(2) 2 Bro. C. C. 431 ; 2 Dick. 712. 

(3) 2 Dick. 725. 

(4) 3 AtL 235. 
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wicke seems to think, that residuary or general legatees are never 
permitted in any case to question the disposition, which the execu- 
tors have made of the assets ; that creditors or specific legatees 
only could do so ; and I believe, the case of Hill v. Simpson (1), 
decided by me, was the first, in which a mere pecuniary legatee 
ever succeeded in following the assets into the hands of third per- 
sons. In that instance under all the circumstances it appeared to 
me, that what might be called legal fraud was imputable to the 
bankers, taking an assignment of the assets within a very short 
period after the death of the testator in satisfaction of an antece- 
dent debt to them upon a representation by the executor, that the 
whole was left to him. If they chose, relying upon that representa- 
tion, without looking, into tlie Will, to take an assignment of the 
assets within so short a period, they took it at the hazard, that there 
might be unsatisfied demands upon the fund. 

Next, the circumstance, that the assignment is made, not as a 
pledge for money, about to be borrowed, but for an antecedent debt, 
seems to me extremely material. Therefore, I directed an inquiry, 
to ascertain, how that fact stood in (his case ; and it turns out to be 
as the Defendants had represented it. Lord Thurlow, in Scott v. 
7^2er, seems to have conceived, that much depended upon that cir- 
cumstance ; observing (2), that three years after the death 
[* 362] of the testator ^ the bankers took these eflTects, which 
they must know had been the testator's, from Her, whom 
they also knew to be his executrix, not by purchase with money, 
then advanced, not as a pledge for money then lent ; but as a pledge 
for a debt, contracted with them before, on her own account. In- 
deed, when the inquiry is, whether the party, taking the assets of the 
testator by means of such a pledge, is or is not guilty of fraud, it 
seems very material, whether he is endeavoring to procure to him- 
self payment of a debt, already due, and which the executor has 
no means of paying with his own money, or is exercising a choice, 
whether he will or will not lend his money upon the pledge, then 
offered to him. Undoubtedly suspicion of fraud must always arise, 
where a party, having a debt due to him by the executor, takes in 
satisfaction of that debt the assets, which he knows belong to the 
executor only in that character : but, where a man is applied to for 
a loan of money, there is no motive to fraud. He may keep his 
money, if not satisfied with the security. He has no interest iu 
advancing his money upon a doubtful security, and taking his chance 
of getting it back by means of rendering that security available. 

Lord Thurlow in the deliberate judgment, which he pronounced, 
would not have laid stress upon circumstances, immaterial to the 
result. But, besides those already mentioned, there are others, 
which distinguish the two cases. There the testator himself had 
deposited the bonds with the bankers before his death for custody. 



s 



AnU^ vol. viL 152. 
2 Dick. 785. 
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The executrix, after his death, entered into trade upon her own ac- 
count ; and in the course of that trade became largely indebted to 
thQm for advances to enable her to carry on that trade. They then 
opened the box ; took out those bonds ; and they were handed over 
as a security for her debt. They were the bankers of 
the testator. * He was an opulent man : therefore his [* 363] 
executrix was bound to assent to that specific legacy ; and 
had no right to deal with it as assets. 

But in this case the application to pledge these bonds was six 
years after the testator's death : the first subsisting pledge ten, and 
the last fourteen, years afterwards. Lord Hardwicke raises every 
possible presumption in favor of the right of the executors to deal 
with the assets as their own ; such as that they might be in'advance : 
so as to have made the assets their own : Mead v. Lord Orrery (1), 
Nugent V. Oifford (2). There is no case, approaching the present 
in its circumstances, in which the party, dealing with the executor, 
has been deprived of the benefit either of an assignment or a pledge ; 
and there is no principle, upon which the Court can deprive these 
Defendants of the benefit of this pledge, without holding broadly and 
generally, that no man can advance money upon a bond or other 
chose in action of the testator without implying a fraudulent collu- 
sion with the executors to misapply the assets. Lord Thurlow in 
every part of his judgment excludes that proposition : indeed it was 
not even advanced in the argument 

The Bill was dismissed without costs (3). 

^^^^^^ 

1. See, anU, the note to Dickeruon v. hodcyer^ 4 V. 36, note 1 to HiU v. 5imjp- 
soriy 7 V. 152, and the note to Tador v. Hawkins^ 8 V. 209, as to the cases in 
which the assets of a testator, which have been transferred by his executors, may* 
be recovered from the transferee. But it must be clearly understood, that a court of 
equity will in no case deprive any one of the advantage which his legal title gives 
him, at tlie suit of a party who only sets up an abstract ri^ht, but fails to show a 
subsisting equitable title to the relief he seeks : see notes 2, 3, to MostUy v. Vvr- 
gin,SV. 184. 

2. With respect to the general disinclination of courts of equity to aid stale de- 
mands, see notes 2, 3, to Smea v. Turberville^ 2 V. 11 ; but that the true operation 
of length of time, in most cases, is by the way of evidence authorising a legal 
presumption, see note 3 to HUlary v. WaUtr^ 12 V. 239. 

(1) 3 Atk. 235. 

(2) 1 Atk. 463. 

(3) The Decree affirmed on Appeal, by Lord Eldon, Chancellor, pott^ vol. xvii. 
152; JTeene V. iSotoif, 4 Madd. 332. 
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PAICE V. THE ARCHBISHOP OF CANTERBURY. 

[1807, July 10, 11.] 

CoifSTRUCTiON of a Will, with this residuary clause ; ^all the Remainders of my 
different bequests," to Trustees for charitable purposes ; *< and any thing not 
specified I commit to the Discretion of my Executors;" as passing the general 
residue by the former words to the Charity, not by the latter to the £2xecuton; 
who would not under those words have been trustees for the next of kin: the 
devise for the Charity void as to real estate, or personal connected with land, 
as leaseholds and mortgages, by Stat 9 Geo. 11. c. 36. The charges upon the 
Fund apportioned accordingly (a). 

Under a trust by Will for Chari^ the disposition must be by a scheme before tUe 
Master: but if the object is Charity, and no trust interposed, it is by Sign Man- 
ual. 

A payment for Mourning Rings, though not directed by the Will, allowed under 
the discretion given to the executors. 

Devise in these terms, " 1 give to A. my farm and lands at R. to him, his heirs and 
assi^ for ever and I also give to A. my farm and Manor of £." An estate 
for life only in the latter. 

Bequest to Executors in trust, but the trust not declared, or failing, is a trust for 
the next of kin (b\ [p. 370.] 

Bequest to A. for such purposes as he shall think fit is for his own benefit, [p. 370.] 

Mart Wilkes by her Will, dated the 18th of July, 1800, ap- 
pointing Joseph Paice, John Wainewright, and James Boudon, joint- 
ly, or the survivors or survivor of them, executors and executor of 
her Will, gave to them, or the survivors, &c. all her real and per- 
sonal estates and eflfects vi^hatever, of which she may die possessed, 
in trust for the following purposes : to pay all her just debts and fu- 
neral expenses, and then the legacies herein and in the manner here- 
inafter mentioned : her house in Grosvenor Square to be sold, with 
all the furniture, except what she specified as bequests; and the 
produce of such sale to be first applied in paying a mortgage ; and 
the remainder to be appropriated to the general purposes of her Will. 

She then gave and bequeathed to Paice, his heirs and as- 
[*365] signs for ever, her * house in Gracechurch Street, charged 

with an annuity of 201. to an old servant for life : and she 
gave and bequeathed to Wainewright and Boudon lOOZ. each. The 
testatrix then gave various directions for the disposition of her prop- 
erty, real and personal. Among the legacies she gave to her cousin 
Mary Hayley Baker 1500Z. 3 per cent. Consolidated Bank Annui- 
ties : but in case of her dying unmarried, or marrying without con- 
sent of her parents, or, if they were not living, the approbation of 

(a) For the cases and principles illustrating the subject of Charities, see anU^ 
note {e)Mometf General v. Bowyer, 3 V. 714 ; note (a) Attorney General v. Andrew, 
3 V. 633 ; notes (a) and (c) Mogfpridge v. ThadaoeU, 7 V. 36. 

(h) If A. conveys land to B. without specifying the term of duration, and without 
words of limitation, B. cannot have an estate in fee, according to the English law, 
and according to the law of those parts of the United States which have not alter- 
ed the common law in this respect, but he will take the largest estate which can 
possibly arise from the grant, and that is an estate for life. I Kent, Com. 25 ; Co. 
Litt 42a. 

(c) See anie, note (a) Morice v. Bishop of Durham, 9 V. (599. 
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the trustees, she bequeathed the said sum '< to the remainder here- 
after specified in this Will." She also gave and bequeathed unto 
the before-named Joseph Paice, John Wainewright, and James Bou- 
don << as trustees in general of all my property/' the sum of 3400Z. 
of her aforesaid 3 per cents, to pay the dividends to Miss Harriet 
Wilkes ; and in case of her marrying with the consent of the before- 
named trustees the said sum to be transferred to her absolutely : but 
if she dies unmarried, then that she should only have at her dispo- 
sal by bequest 2000/. of the aforesaid 34002. ; and that the remain- 
ing sum of 1400/. stock should go << as I shall hereafter direct." 

The testatrix then gave and bequeathed under the before-men- 
tioned trust the sum of 1550/. to the widow of John Barrott; to 
pay her father 25/. a-year out of the dividends during his life ; and, 
if she died first, the trustees to pay the whole dividends to the fath- 
er : but after their decease she gave and bequeathed the aforesaid 
sum of 1550/. <^ to the remainder oU my Will as hereafter speci- 
fied." 

After some other legacies she gave two sums of 1500/. stock be- 
queathed to difierent persons for life, after the decease of 
both legatees "to the general • remainder of my Will." [*366] 
The testatrix then made the following devise : 

" I give and bequeath to the Reverend Henry Taylor my farm and 
lands at Royston in Lincolnshire to him his heirs and assigns for ever 
and I also give and bequeath to the said Reverend Henry Taylor my 
farm and manor of Eythorne Court in the county of Kent." 

The testatrix then gave some small legacies ; and directed, that 
her house in Red Lyon Street, and all her other property in London, 
should be sold, " and the produce applied to the general purposes" 
of her Will ; and after some farther legacies, specific and pecuniary, 
proceeded thus : 

'^ All the remainders of my difierent bequests I give and bequeath 
to the Archbishop of Canterbury and to the Archbishop of York for 
the time being in trust for charitable purposes and any thing not 
specified I commit to the discretion of my executors." 

Then, after some legacies to servants, she concluded thus : 

" I desire my executors to make some donation out of my proper- 
ty to the poor of the difierent places where I have estates besides 
those already mentioned ; " desiring Paice to accept the pictures, not 
otherwise mentioned. 

The testatrix died in 1802. The Bill was filed by the executors. 
- The Archbishops of Canterbury and York by their answer declined 
to act personally in the trust : but upon the death of the 
Archbishop of Canterbury * his successor by his answer to [* 367] 
the supplemental Bill accepted the trust. 

The usual accounts having been directed, the cause came on up- 
on Exceptions, and for farther directions. One Exception, taken by 
the Plaintifls, was, that the sum of 93/. 125 6e/. paid by them for 
mourning rings, distributed among the relations and friends of the 
testatrix, was not allowed. 
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The questions upon farther directions were, first, as to the general 
residue ; whether it passed under the bequest to the Archbishops of 
Canterbury and York for charitable purposes ; or to the executors 
under the words <^ any thing not specified I commit to the discretion 
of my executors ; " or to the next of kin, as undisposed of. 

2dly, If the general residue passed under the remainder to the 
Archbishops for charitable purposes, whether the money, produced 
by the sale of the teasehold house in Grosvenor Square, and free- 
hold estates in London, were liable to any part of the debts, lega- 
cies, and costs. 

3dly, Whether the Defendant Taylor under the devise of the 
estate of Eythorne took an estate for life only, or in fee. 

Sir Samuel RomtOy and Mr. fVainewright, for the Plaintiffs. — 
The trust for charitable purposes under this Will is confined to the 
reversion of certain particular interests specified ; and does not com- 
prehend the general residue ;- which the executors take by law ; to 
be disposed of, as they shall think proper, under the direc- 
[ 368 *] tion, expressed in * these words : ^' and any thing not 
specified I commit to the discretion of my executors." 
In three of the legacies particularly the expression, though not pre- 
cisely the same, points clearly to a specific remainder in terms, not 
applicable to the general residue. As to the claim of the next of kin, 
this Will raises the strongest inference against intestacy as to any 
part of the property. 

Mr. Richardsy for the -Archbishops of Canterbury and York, 
claimed under the trust for charitable purposes. 

Mr. Alexander^ Mr. Hart, and Mr. TTiomson, for the next of kin, 
contended with the Plaintiffs, that the bequest to the Archbishops 
for charitable purposes was limited to interests in remainder of the 
specific bequests ; and did not embrace the general residue ; that 
the expression, " commit to the discretion " of the executors, does 
not import gift ; but on the contrary, that they are not to take for 
their own benefit ; and consequently, no object being pointed out, 
they must be trustees for the next of kin. 

Sir Arthur Piggott, for the Defendant Taylor, claimed under the 
devise to him the estate of Eythorne Court in fee. 

The Lord Chancellor [Eldon]. — Some parts of this case admit 
no doubt. As to all real estate, devised to charity, and personal es- 
tate, connected with land, as leaseholds, and mortgages, the dispo- 
sition is void under the Statute (1). As to the farm and manor of 
Eythorne Court, the reversion is either intended to be given the Arch- 
bishops, or to the executors, or it must go to the heir. It 
[* 369] is very * difficult to say, it was not intended to go to the 
Archbishops ; if the technical construction of the term 
<< remainder " is to be adopted ; and then it is ill given : the object 
of that disposition being charity. If it was intended to go to the 



(1) Stat. 9 Geo. II. e. 86. 
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executors, but not for their own benefit, it must result to the heir at 
law ; as it must, if not disposed of. The only question upon this 
devise is, whether the word " aho " has precisely the same operation 
as the addition of the words ^' his heirs «nd assigns for ever," in the 
devise of the other estate, infmediately preceding. Upon reflection, 
though I believe the Court of King's Bench have gone as far in the 
construction of the word ^^ also " as Sir Arthur Piggott contended, 
it seems to me, that all the old rules against disinheriting an heir, 
except by plain words or necessary implication, are gone, if such a 
construction is to prevail. My opinion therefore is that this devi- 
see took an estate for life only in the farm and manor of Eythorne 
Court (1). 

The next question is, whether two residues are constituted by this 
Will : besides the general residue, the remainder to the Archbishops 
of Canterbury and York of the diflferent bequests ; or, whether they 
take the general residue ; with a discretion, given to the executors 
in certain cases : but the manner, in which that discretion is to be 
exercised, not prescribed. There are words and peculiarities enough 
in the Will to create much perplexity : but I think, it is a Will, that 
does not give the general residue in such a way, that the next of kin 
or the executors can take it ; and, if the question was between the 
executors and the next of kin only, there would be great difficulty 
in saying, the executors themselves should not take it ; for no case 
has gone the length of holding executors to be trustees for 
the next * of kin under a bequest for suclj purposes as they [*370] 
shall in their discretion think fit. If, as in the case in Ve- 
sey (2), the testator declares, that he gives it in trust, and then does 
not declare the trust, or, as in Morice v. The Bishop of Durham (3), 
the trust declared fails, the executors, being clearly intended not to 
have the benefit, must be trustees for the next of kin : but there are 
many authorities, that a bequest to A. for such purposes as he should 
think fit is a gift to himself. That must always depend upon the par- 
ticular terms of the Will. 

The first observation upon this Will, though not conclusive, is 
always considered a circumstance of intention ; that the testatrix in 
the beginning declares the purpose to dispose of all her real and per- 
sonal estates and effects whatsoever, of which she may die possessed, 
in trust for the following purposes : I also observe, though the ob- 
servation is merely critical, that all her devises are described as be- 
quests : she never uses the term '^ devise." After the specific appli- 
cation of the produce of the house and furniture in Grosvenor Square 
she directs the remainder to be appropriated to the general purposes 
of her Will : viz. the debts, funeral expenses, and the legacies, not 
specifically given ; and to make good the residuary bequest, whatever 
it is. In the bequest of the 1500Z. stock upon the marriage or death 
of Mary Hayley Baker <' to the remainder hereafter specified in this 

(1) The on dem. of Cndchfidd v. Ptarce^ 1 PrL 353. 

(2) Tht Bishop of Cloyne v. Yoww, Q Ves. 91. 

(3) JhUe, vol. IX. 899 ; x. 599. ^ 
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Will," what is that, if stress is laid upon the word " remainder ? " 
Nothing is afterwards specified as a remainder but the remainders of 
the different bequests to the Archbishops and others. There is no 

doubt, that the 1400/., part of the 34002., the subject of the 
[*371] next * bequest, would under the direction, that it shall go, 

as she shall hereafter direct, fall into the fund, that is to go 
to the Archbishops ; for there is no other subsequent direction, that 
can apply to it. The expression as to the next bequest, of 1550/., 
" to the remainder of my Will as hereafter specified," imports, be- 
yond the remainders afterwards specified, the general purposes of her 
Will : the general residue ; as I construe it : the same as the expres- 
sion in a subsequent clause, '< to the general remainder of my Will," 
without the words ^' hereafter specified ; " and she afterwards repeats 
the expression " to the general purposes " of her Will. 

There is great difficulty in ascertaining, what the testatrix meant 
by the words '' and any thing not specified. I commit to the discre- 
tion of my executors " : but a construction is called for beyond what 
was ever desired : viz. that she means to give all the residue of the 
real and personal estates, except the reversion of the estate, devised 
to Taylor for life, to her executors, not for their own benefit, but for 
the next of kin ; that, as it was left to their discretion, they were not 
to exercise any discretion ; and it was an intestacy as to all, that was 
not included in the remainder to the Archbishops. I am authorised 
to find another construction from the great anxiety of this testatrix, 
not only to give her legacies, but in the first devise to point out the 
manner, in which every thing is to be done ; in short, every thing 
necessary to effectuate the purposes mentioned she commits to the dis- 
cretion of her executors. That construction, though forced, is much 
more authorised than that the general residue is not comprehended in 
the wor^s of the gift to the Archbishops. Therefore, after the dona- 
tion, to be made by the executors to the poor, the extent of which is 

almost unlimited, the general residue is to go to charitable 
[* 372] purposes ; and must be the subject of a * scheme before 

the Master. Where the bequest is to trustees for charita- 
ble purposes, the disposition must be in that mode ; but, where the 
object is charity, without a trust interposed, it must be by Sign 
Manual. That is the distinction, which I adopted in the case of 
Moggridge v. Thackwell (1). 

In such a case as this I think the rings, which are the subject of 
the exception, were in the discretion of the executors. 

The same arrangement must take place by apportionment of the 
charges between the funds, as in the case of The Attorney General 
V. Lord Winchehea (2). 

The Decree must declare, that the real estate, including the rever- 
sion of the estate of Eythorne Court, expectant upon the estate for 
life of Taylor, did not pass to the Charity. I will not decide, that 

(1) •^nfe, vol. vii. 36. 

(2) 3 Bro. C. C. 373; Hotost v. Chapman^ ante, vol iv. 542: Curtis v. HtUton, 
post, 537. 
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upoQ the word <^ also " words of inheritance can be implied ; but I 
will give the devisee ati option to have a case. 

See the notes to GritveB v. Com, 1 V. 548 ; notes 4, 5, 6, 7, 9, to Mi 
ThadtweU, 1 V. 464 ; and the note to Morict v. Tht Bishop of IharhamT^Y. 



GARRICK t;. LORD CAMDEN. 
PATTON V. JONES. 

[1807, Dec. 8.] 

Re aiou ART clause, ** to be divided amongst my next of kin as if I had died intes- 
tate : ** a bequest to the next of kin ; as they would take under an intestacy ; 
and the widow is not one of the ** next of kin " in the ordinary sense ; or in the 
sense, in which the testator used the words (a). 

Prima fade bequest by a husband to his next of kin does not include his wife : 
nor does a similar bequest by a wife under a Power include her husband, 
[p. 382.] 

Condition in a Will not enforced by enlarging upon the Doctrine of Election a 
forfeiture expressed, [p. 383.] 

David Garhick by his Will, dated the 24th of September, 1778, 
devised to his trustees and executors his houses at Hamp- 
ton * and in the Adelphi, with the appurtenances and the [* 373] 
pictures, furniture, &c. in trust for his wife Eva Maria Gar- 
rick for her life, for her own residence. He gave to his wife all his 
household linen, plate, the china, carriages and horses, and stock in 
the cellars at both houses, 1000/. to be paid immediately after his 
death, and the farther sum of 5000Z. to be paid to her twelve months 
after his decease, with interest at four per cent. He also gave his 
wife an annuity of 1500Z. for her life, to be paid quarterly, to her 
sole and separate use ; and declared his request and desire, that she 
shall continue in England ; and make Hampton and the Adelphi her 
chief places of residence : but, if she should leave England, and 
reside beyond sea, or in Scotland or Ireland, he revoked and made 
void all the devises and bequests to her or for her use herein before 
mentioned ; and instead thereof gave her only a clear annuity of 
1000/. for life, payable quarterly. The Will then proceeded thus : 

<^ Provided nevertheless and I do hereby declare, that the provision, 
hereby made for my wife, and the legacies and bequests hereby given 
to her, are meant and intended to be in lieu of and full satisfaction 
for the dividends, interest, and profits, of the sum of 10,000/. which 
by our marriage settlement is to be paid and agreed to be invested in 
stocks or securities for the purposes therein mentioned, and also in 
bar and full satisfaction of her dower or thirds at common law, which 

(a) In the ordinary sense neither husband nor wife can be said to be next of kin 
to each other. 2 Kent, Cora. (5th ed.) 136; see ante, note {a) W<M v. Wa^, 3 V. 
244. 

VOL. xrv. 16 
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she may be entitled to out of my real estates. And I farther declare 
it to be my express condition annexed to the said legacies and be- 
quests so given to my wife that, if she shall not within three calendar 
months next after my decease testify her consent in writing to my 
executors to take under this my Will, and to relinquish all 
[* 374] claim to the interest and ^ dividends of the said 10,000/. 
mentioned in our marriage settlement, then and in such case 
all the annuities, legacies, devises, and bequests, to her, or for her ben- 
efit, herein before mentioned, shall become null and void, and the 
annuities herein before given to her shall sink into and become part 
of my estate." 

And from and after the decease of his wife, or from and after the 
determination or forfeiture of her interest in the premises, as afore- 
said, the testator directed his trustees to sell his houses, &c. at Hamp- 
ton and the Adelphi, and the pictures, &c. and turn the same into 
money upon the trusts, and for the purposes, hereinafter mentioned. 

The testator then gave and devised a house and furniture at 
Hampton, and all other his lands in the parish of Hampton, (except 
those given to or for the use of his wife), to his nephew David Gar- 
rick, his heirs, executors, &c. He gave and devised his manor of 
Hendon, with the advowson, and all other his manors, messuages, 
lands, &c. to his trustees, upon trust to sell, and to place out the 
money upon Government or real security, in trust, and for the pur- 
poseS; hereinafter mentioned. After some specific legacies, includ- 
ing to his wife the choice of his books to the value of lOOZ. he gave 
and bequeathed all the rest of his personal estate whatsoever to his trus- 
tees, in trust to be with all convenient speed sold ; and out of the 
money to arise therefrom and any other money or personal estate in 
the first place to pay the said legacies of 1000/. and 5000/. to his 
wife ; and the residue to be placed in Government or real security, 
upon trust out of the dividends, interest, &c. to pay to his wife the 
said annuity of 1500/. herein before given to her during her natural 
life, as aforesaid : and for that purpose he directed, that part 
[* 375] of his personal estate, and * of the money, to arise from the 
sale of his real estates, should be set apart ; sufficient for 
the interest thereof to pay the annuities of 1500/. or 1000/. as the 
case may happen, to his wife, during her life, as aforesaid. He then 
proceeded thus : 

<< And in case any such securities so set apart for the purposes 
aforesaid shall fail or prove deficient, I direct others to be appropri- 
ated to make good the s^mc so as that the said annuities and provi- 
sion may be fully and punctually paid to my wife in preference to 
every other payment, legacy, or bequest, whatsoever. And I give 
to my brother George Garrick the sum of 10,000/. and to my brother 
Peter Garrick the sum of 3000/. to my nephew Carrington Garrick 
the sum of 6000/. to my nephew David Garrick the sum of 5000/. 
besides what I agreed to give him on his marriage." 

He directed his trustees to stand possessed of 6000/., part of his 
personal estate, in trust for his niece Arabella Schaw ; and to pay 
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and dispose thereof according to her appointment, notwithstanding 
coverture ; and, in default of appointment, to pay one moiety thereof 
to her personal representatives : the other moiety to become a part 
of his personal estate. He then proceeded thus : 

" I give to my niece Catherine Garrick the sum of 6000/., to be 
paid to her at the age of twenty-one years, or day of marriage, with 
interest at the rate of 4/. per cent, per annum. I give to my sister 
Merical Doxey tlie sum of 3000/. I give to my wife's niece, who is 
now with us at Hampton, the sum of 1000/. ; all which legacies I 
direct shall be paid by my executors out of the residue of my personal 
estate, which shall remain after paying the legacies to my 
wife, *and securing the annuities aforesaid ; and, if there [* 376] 
shall not be sufficient to answer and pay all the said last men- 
tioned legacies, the legatees shall abate in proportion to their legacies, 
and wait until the death of my wife ; when the money arising by 
the sale of Hampton, and the fund for payment of the annuities, will 
be at liberty and become part of my personal estate, to answer and 
pay the said legacies in full." 

Then, after a provision in case of the death of one or two of his 
trustees, before the trusts shall be fully and completely executed and 
finished, and for the indemnity of his trustees, came the following 
clause : 

<<And in case after the payment of all the said legacies bequests 
and expenses there shall remain any surplus money or personal es- 
tate I direct the same to be divided amongst my next of kin as if I 
had died intestate." 

The cause coming on for farther directions, the question was, 
whether the widow of the testator Was entitled to a share of the sur- 
plus under the last clause of the Will. 

Mr. Richards, Mr. Hart, and Mr. Benyon, Sir Arthur Piggott, 
Mr. Alexander, and Mr. WethereU, Mr. Fonblanque, and Mr. Thom- 
son, for the several Parties, claiming as next of kin. 

The first object of the testator was to make a very liberal provision 
for his wife during her life, paramount every other object : but an- 
other purpose, which he anxiously secures, was, that she should con- 
tinue to reside in this country. He does not leave to pre- 
sumption or • argument, whether these benefits were in- [* 377] 
tended by way of satisfaction of the provision, to which 
she was entitled by settlement, as a debt out of his estate ; expressly 
declaring the provision by the Will to be in full satisfaction of the 
sum, secured by the settlement, and of dower, &c. ; defining in ef- 
fect the measure and terms of his bounty ; and almost in terms de- 
claring, that she shall have no more than is expressly given to her. 
Can he then under the general expression of the last clause in the 
Will be taken to describe her as one of the next of kin ; in that way 
giving her the means of defeating his principal object, to keep her in 
this kingdom ? Giving his relations different proportion^ of his prop- 
erty, and contemplating the case of a deficiency, he directs, that the 
legatees shall abate, and wait until the death of his wife. It then oc- 
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curred to him, that there might at last be some residue ; some por- 
tion of his property, not exhausted ; which he directs that his next 
of kin shall have ; which expression, no farther bounty being intend* 
ed for his wife, must be understood his next of kin according to Law : 
that is, by blood. The Statute of Distributions (1), following an 
earlier Statute, marks the distinction between the next of kin and 
the widow ; which is still more strongly marked in a Statute (2) as 
to fees upon probate. The construction, that the clause must be 
understood, as if be had said, the residue should go, as if he died 
intestate, striking out the words, << next of kin," would be very much 
strained. Leaving those words as they stand, and giving them their 
general legal acceptation, the addition << as if I had died intestate " 
niay well be rejected, as surplusage ; making no variation in the des- 
cription. 
[*378J *The cases Davies \. Bailey (3), and Worseley v. 
Johnson (4), where, the bequest was to Relations, accord- 
i ng to the Statute of Distribution, are conclusive authorities against 
the widow. In TVatt v. Watt (5) it was decided, that the husband 
could not take under a limitation by settlement to the next of kin of 
the wife ; and the Lord Chancellor states generally, that he is not of 
kin to her ; nor she to him. The wife has not been so considered by 
the Civil Law, the Canon Law, or the Law of England. She is 
not included either among the Agnail or Cognati. The origin of her 
customary share by the Law of England, the action for which is 
mentioned by Sir William Blackstone, was long previous to the Stat- 
ute ; which only preserved her right. 

Sir Samuel RomiUy, Serjeant Palmer ^ and Mr. Pepys, for the Defend- 
fendant Mrs. Garrick. — This is a mere question of intention upon the 
frameofthis Will; and cannot be affected by any former decision ; in 
any other way certainly it could not be contended, that the widow 
would take under the description 'of next of kin. The question upon 
this Will is, whether the testator did not intend, if there should be 
any residue, which he considered extremely doubtful, that she should 
have a share. The true principle of construction is to take the res- 
iduary clause with all the rest of the Will. In that way the cases 
Davies v. Bailey (6) and Worseley v. Johnson (7) were decided ; 
where, the distribution not being to take place until after the death 
of the widow, and in one instance after failure of the intail, it 
was absurd to imagine, that she could be intended to take a share : 
yety even with that strong circumstance against the claim 
[• 379] * of the widow. Lord Hardwicke, proceeding upon the in- 
tention, collected from the whole Will, had considerable 

(1) Stat 22 and 23 Ch. II. c. 10. 

(2) Stat 21 Hen. VIII. c. 5. 
3) 1 Ves. 84. 

(4) 3 Atk. 758. 

(5) Ante, vol. iii. 244: see the note, 247. Bailey v. ff'rurA^ potty xviiL 49; 1 
Swanst 39. 

(6) 1 Ves. 84. 
7) 3 Atk. 758. 
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doubt. Upon the whole of this Will it is clear, that if something 
should still remain to be disposed of, his intention was, that his exec- 
utors should not have that for their own benefit ; but that it should 
go, as in the case of intestacy ; as if no Will had been expressedas to 
that. The representation, that this construction strikes out the words 
<' next of kin," is not accurate. Upon the strict and literal construc- 
tion, the next of kin, taking, as if he had. died intestate, could take 
under this clause a moiety only ;^and the other moiety would be un- 
disposed of; as if the bequest had been <' to my brothers, as if I had 
died intestate ; " having left two brothers, and a nephew by a de- 
ceased brother : the brothers could take only what was given to 
them. The words therefore cannot possibly be taken in the strict, 
literal, sense : something must be struck out : the Court cannot give 
it to the next of kin, as if the testator had died intestate. He must 
be taken to have intended those persons, who would be entitled in 
case of intestacy. As to the argument, from the condition of resi- 
dence in this country, imposed upon her, the answer is, that the testa- 
tor did not contemplate a large residue. It was not likely, that she 
would willingly forfeit the considerable express provision for the pur- 
pose of taking a share of this .uncertain residue ; nor was it possible ; 
as she would have been obliged to elect, whether she would comply 
with the Will throughout, or dispute any of its provisions, under the 
penalty of renouncing all benefit under it, including the subsequent 
residuary disposition. The testator however cannot be supposed to 
contemplate such possible events ; or, if that can be taken into con- 
sideration, the conclusion is, that the testator has given his widow a 
share of the residue, by whatsoever unforeseen events it may 
arise. The widow, it is true, has an ample provision ; but [* 380] 
so have the next of kin. If the intention is to be collected 
by speculation upon such slight circumstances, it cannot be conceived 
that the testator, v having made a large provision for each of his broth- 
ers, considering their respective circumstances, one having several 
children, the other none, could mean to give the residue equally be- 
tween them. The sense therefore, in which he uses those words, 
must be (which is the common sense) those persons, who will by Law 
become entitled to his personal estate. These words have been used 
in the same sense by very high legal authorities. They are thus used 
in the familiar case of an executor by a legacy excluded from the 
residue, and made a trustee /ar the next of kin, according to the com- 
mon expression, adopted by Sir William Blackstone (i) ; the trust 
being equally for the widow. With the same want of strict accuracy 
in the case of The King v. Dr. Bettesworth (2) the husband is repre- 
sented to be entitled to administration ^snextofkin to his wife ; and 
there is a variety of instances in legal authors, where those words are 
used in the general sense, without making the distinction. She can- 
not claim under any certain description, whether " next of kin " or 



(1) 2 Black. Com. 514. 

(2) 2 Str. nil. 
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'^ relations ; " unless clearly intended to take upon the whole frame, 
words, and context ; as in this Will ; clearly indicating, that the tes- 
tator intended merely to die intestate as to the residue, if any : not to 
give it expressly to his widow, or any other person. 

Mr. Richards, in Reply. — ^In the cases before Lord Hard wicke the 
words were much stronger for an intestacy : yet it did 
[* 381] not occur to him so to treat the subject ; for, so considered, 
the bequest to the wife for life would have been no objec- 
tion to the claim of her representative. It must be taken as clear, 
that the testator meant to give this surplus to some residuary l^a- 
tees ; and the inquiry is, who are intended by such a description. 
The word ^' relations " is much more comprehensive than '< next of 
kin ; " and it is very difficult to maintain, that a wife is no relation to 
her husband. Upon the literal construction of these words the next 
of kin would take, not, as has been contended, a moiety only, but the 
whole ; and the widow cannot have any title, except as comprehended 
under the description of <' next of kin." The fund, upon which the 
annuity of Mrs. Garrick was secured must have remained, as one sub- 
ject of distribution under this clause ; and the testator could not in- 
tend to give a share of that fund to her personal representative. 

The Lord Chancellor [Eldon]. — ^In order to entitle the widow 
of this testator to take part of this residue, not disposed of, it has 
been argued, very ably, and in the only way, in which it could be 
argued, that the Court ought to construe these words << amongst my 
next of kin, as if I had died intestate," as if the clause had stood 
thus : " to be divided, as if I had died intestate ; " omitting the 
preceding words. I do not deny, that a Will, expressed in these 
very terms, may upon the whole admit, or even authorize and re- 
quire, such a construction : but the whole course of modern author- 
ity is against taking that as the first coiistruction of these words ; 
and, whatever may have dropt from Judges, describing the husband 
as next of kin, or next legal friend of his wife, the tenor and bent 
of modem decisions go to this ; that, if a husband be- 
[* 382] queaths to his * next of kin, that prima facie does not in- 
clude his wife ; and it is quite clear, that if a married 
woman under a power by settlement bequeaths to her ^< next of kin " 
it would be impiossible to hold, that under the construction of such 
a Will, without more, the husband would take, as sole next of 
kin (1). On the other hand, it is competent to, and required from, 
the Court to look through the whole Will ; and to see, whether 
from the whole an intention is manifested to include the wife among 
those, who are to be taken more strictly as next of kin : a descrip- 
tion prima facie excluding her. 

Sir Samuel RomiUy put the argument for the widow strongly 
thus : that the testator contemplated the different possible states of 
his- property as to quantity and magnitude ; and meant no more by 

(1) BcaUy v. WriM.posi, vol. xviii. 49; 1 Swanst 39; WcU v. WcM, anU, iii. 
344, see the note, 247. 

VOL. XIV. 16* 
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this clause than that, if, after providing for certain objects any sur- 
plus should remain, the Law should dispose of it : or rather the 
testator makes that disposition of it, which the law would make. 
In order to see, lyhether that purpose can be justly attributed to 
this Will, the whole should be taken into consideration. This tes- 
tator, having, a wife, and no child, and having two brothers and a 
sister, then living, his next of kin, and no child of a brother or 
sister, with reference to whom such a question as that in TTiomas v. 
Hole (1) and other cases might arise, regarding his wife and other 
persons as particular objects of his bounty, makes this disposition. 

It was observed in the ai^ument for the widow, that she would 
be bound to comply with the Will ; or she must have lost the ben- 
efit, if she is entitled to it, of the residue. I do not agree to that. 
When a testator expressly states, what shall be the conse- 
quence of not * complying with the condition, imposed [* 383] 
by the Will, this Court cannot enforce the condition by 
enlarging the forfeiture. By the first clause of the Will it is clear, 
that the widow in the event, pointed out, would have taken noth- 
ing more than the annuity of 10002., instead of 1500/., and the 
other legacies ; unless his intention was, that she should also take a 
moiety of the residue under the last clause ; and, whatever confi- 
dence the testator had, that she would comply with the condition, I 
must look to his intention in the case, for which he does provide ; 
and which I am bound to suppose might take effect. By the clause 
immediately following he declares, that the provision "hereby 
made " for his wife, and the legacies and bequests, " hereby given to 
her," (a larger expression than that in the preceding clause " here- 
in before mentioned,") are intended to he in full satisfaction for the 
provision by the settlement, and in bar of dower ; declaring farther, 
if she shall not consent to take under the Will, and relinquish her 
claim under the settlement, that, not all the devises and bequests, 
but those << herein before mentioned " shall sink into and become 
part of his personal estate. 

Upon that construction, that the interests, before given to her, 
are to be forfeited, and the funds, upon which they are secured; 
are to fall into the personal estate, which might create a considera- 
ble excess, she might by refusing to give the release entitle herself 
immediately to a moiety of that. In every part of the Will the tes- 
tator looks to the possibility of the determination of the annuity of 
1500/. by forfeiture ; except in the clause, giving directions for 
payment of the legacies to the different branches of his kindred ; 
where, providing, that in the event of a deficiency the legatees shall 
abate, and wait the death of his wife, he seems to have forgot, that 
her interest might cease as to part, by an event, that might 
* happen in her life ; considering her death as the period, [* 384] 
when the estate at Hampton and the funds for payment ' 
of the annuities will be at liberty and become part of his personal 
estate, to answer and pay the said legacies in full. 

(1) For. 251. 
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In judicial construction I am bound to consider this testator as 
contemplating two states of circumstances at his death : one, in 
which the amount of his property would be sufficient to form the 
provision for his widow, and also to pay the legacies : the other, 
that it would not answer both these purposes : in the latter case 
looking to the possible amount of the deficiency. It might have 
been necessary to set apart during the life of the widow nearly the 
bulk of the estate ; which would bring it almost precisely within the 
authorities ; as in that case she would have been tenant for life of 
nearly the whole ; and then, according to Lord Hardwicke's argu- 
ment, can it be supposed, that the property, to which she was enti- 
tled for life only, was intended to go, perhaps to her second hus- 
band, as next of kin ? Suppose, at the death of the testator there 
had been property, beyond the funds necessary for the widow's pro- 
vision, sufficient to pay all these legacies, with a surplus of 2000/. 
or 3000/. : there can be no doubt, that surplus must have been paid to 
the next of kin at that time ; being residue, then formed : but sup- 
pose, instead ofa surplus, at the death of the testator, a deficiency to 
the extent of one half of those legacies, if the funds, falling in, when 
the annuity of the widow ceases, added to what had been before re- 
ceived, would do more than pay the legacies, the surplus, then 
formed, must necessarily go to the same persons, as would have taken 
the surplus, existing upon another state of circumstances at the 
death of the testator himself: the consequence of which is, that 
the next of kin at the death of the testator were to take in this 

case. 
[* 385] * Take it upon the intention : expressing all this anxi- 
ety to give his Widow a life-interest, making for her a pro- 
vision, that might, in a given state of circumstances, amount to a life- 
interest in the whole, upon all these clauses of forfeiture, with all 
this variation and diminution of her interests in particular cases, 
could his intention be, that the very circumstance of her contraven- 
ing his Will, instead of diminishing, might, in some states of his 
property, enlarge, her interest? That could not be the intention. 
First^ then the widow is not according to the ordinary sense one of 
the next of kin : secondly, the whole Will, instead of showing the 
intention to comprehend her in that description, proves the con- 
trary. I admit, there is, as has been observed by Sir Samuel jRo- 
miUy, difficulty in giving the full, technical, sense to all the words of 
this Will : the expression of this last clause, that the surplus should 
be divided among his next of kin, as if he had died intestate, author- 
ising the observation, that, if he had died intestate, the whole could 
not be divided among his next of kin ; that not being the course of 
distribution according to law : but the same objection occurs upon 
the words " relations entitled by law." There is, however, another 
construction. I always had great doubt upon the case (1) before 

(1) PhUUp$ V. Garih, 3 Bro. C. C. 64; seepoit, voL xix. 404 ; Coop. 277, Smtk 
V. CampbeU ; Brandon v. Brandon, 3 Swanst 312. 
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Mr. Justice Buller ; who thought, those, who were to take per 
siirpes, as well as those, taking per capita, were included under the 
description <^ next of kin." Lord Thurlow doubted that, upon this 
very technical reasoning, to which his Lordship was much addicted 
in the construction of these instruments ; that "next of kin" being 
the only description, without the addition, which is in the Statute, 
of those, who represent them, the children of the deceased brothers 
and sisters ought not to take under that bequest. It is 
very difficult to say, they would not * have taken under [* 386J 
this Will ; my construction being, that the next of kin 
should take the whole : as they would take under an intestacy ; and 
upon the whole I think, the widow is not one of the next of kin in 
the ordinary sense, or in the sense, in which the testator used the 
words. 

That prima fack^ at all events, a husband is excluded from any jpaiticipation in 
a gift to the *' next of kin," of his wife ; and, of course, the wife trom all claims 
as one of the next of kin of her husband ; see note 2 to Fettif^u v. Gorges^ 1 V. 
46. 



FRAME V. DAWSON. 

[Rolls.— 1807, Nov. 19.] 

Parol agreement not enforced upon the ground of part performance ; when the 
act is equivocal ; and easily admits compensation ; as, by a tenant, rebuilding 
a Party Wall. So, a tenant's possession and cultivation of the land would not 
sustain a Parol Agreement to purchase. The act must be unequivocal ; and 
such as of itself to infer some agreement : the terms of which may then be 
proved by parol (a). 

The Bill stated, that the PlaintifT, possessed of a house for a term 
of thirty-one years from Christmas, 1800, at the yearly rent of 35/., 
with the usual covenant, among others, for repairing and keeping in 
repair, &c. having, in 1803, employed a builder to repair the house, 
the party wall was discovered to be in a very ruinous state. The 
Plaintiff upon that discovery applied to the Defendant, to whom, as 
purchaser of the premises, he had attorned ; requesting, that the De- 
fendant would either contribute to the repairs, or make same abate- 
ment in the rent. The Defendant refused to do either ; but promised 
in consideration of the PlaintiflTs repairing the party wall to grant 
him a farther term of ten years. Upon the faith of that promise 
the Plaintiff proceeded : and laid out 460/. ; being obliged to rebuild 
a great part of the wall. The Bill therefore prayed, that the Defend- 
ant may be decreed specifically to perform his agreement to grant an 
extension of the lease for ten years. 

The Defendant by his answer admitted, that upon the Plaintiffs 

[a] As to the enforcement of specific performance in cases of part-performance, 
see ante, note (a) WiUa v. Stradling, 3 V. 378. 



386 FRAME V. DAWSON. [1807. 

request, that he would contribute something to the expense of re- 
building or repairing the party wall, the Defendant said, that, if 
the Plaintiff should be obliged to pull down the wall, and rebuild it, 
he might be induced to grant a farther term often years ; 
[• 387] but denied, • that he made any absolute promise or agree- 
ment; and insisted upon the Statute of Frauds (1). 

Parol evidence was produced on both sides ; proving the respec- 
tive allegations in the Bill and Answer. 

Mr. Fonhlanque, for the Plaintiff, relied upon the part-perform- 
ance ; as taking the case out of the Statute of Frauds. 

Sir Samuel Romillyy Mr. Thompson^ and Mr. Rainsfordy for the 
Defendant, observed upon the extent, to which the doctrine of part- 
performance had gone ; and insisted that the act must be unequivo- 
cal : WiUs V. Stradling (2) ; that the act, upon whict) the Plaintiff 
relied was equivocal ; and could not be evidence of any agreement ; 
as the party«wall must have been rebuilt under the Act of Parliament 
if there bad been no agreement ; and this case therefore is a striking 
instance of the wisdom of the Statute. 

The Master of the Rolls [Sir William Grant]. — It is admit- 
ted, that supposing an agreement ever so clearly proved, yet, as a 
parol agreement, the Plamtiff is not entitled to have it executed. It 
is necessary therefore to show a part-performance : that is, an act, 
unequivocally referring to, and resulting from, the agreement ; and 
such, that the party would suffer an injury, amounting to fraud, by 
the refusal to execute that agreement. But that is not the nature of 
the act in this case. First, it is equivocal. Secondly, it is such, as 
easily admits of compensation, without executing the agreement. 
This is not an unequivocal act ; for it would have taken 
[* 388] place equally, if there had been no agreement. The • prin- 
ciple of the cases is, that the act must be of such a nature, 
that, if stated, it would of itself infer the existence of some agree- 
ment; and then parol evidence is admitted; to show, what the 
agreement is. But this act would not infer the existence of any 
agreement ; as it must have been done by the party either at his 
own or the landlord's expense. Then, is there such an injury as 
cannot easily be repaired in any other way than by executing the 
agreement ? No ; for the money, which he has expended, he may re- 
cover from the landlord ; if it was by the landlord that the expense was 
to be borne. The circumstance, that the party may be obliged to re- 
sort to an action to get back his money, is no reason for taking the 
case out of the Statute. 

Lord Redesdale, in a case before him, states his opinion (3) that 
payment of money is not a part-performance : yet there the act can 
hardly be said to be equivocal in its nature ; as the payment of a 
price presupposes a sale : but the money may be repaid ; and the 



(1) Stat 29 Ch. II. c. 3. 

(2) AnU, vol. iii. 378. See the note, pages 38, 89, 40, to Pym v. BUukhvm. 

(3) I Schoales and Le Froy'e Rep. 40, Clirum v. Cooke ; tee oiUe, vol. ziii. 460. 
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parlies are restored to their former situation. This case is stronger ; 
for the expenditure does not imply a precedent agreement. 

Suppose my tenant should set up an agreement for a purchase ; 
and get a witness to swear to it ; and then offer, as evidence of part- 
performance, his possession and cultivation of the land : could that 
be deemed an act of part-performance ; which would have existed 
precisely in the same shape, whether there was any agreement for a 
purchase or not ? 

The Bill was dismissed. 

See, cmUy the notes to Mollis v. SlradUngf 3 V. 378, and to the authorities there 
referred to add Ex parte Hooper, 19 Ves. 479. 
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[Rolls.— 1807, Dec. 1.] 

Legacy to A. to be paid to her as soon as she shall attain twenty-one, and in cose 
she shall live to that age, and not otherwise ; or upon her marriage, with con- 
sent of the Executors, and not otherwise ; but in case she shall die, before she 
shall have attained twenty -one, or be married with such consent, over. A con- 
dition precedent ; and by her marriage under age without consent, one Execu- 
tor being dead, and the other resident abroad, reduced to the single contingency 
of her attaining twenty-one (a), 

Francis Douglas by his Will, dated the 6lh of September, 1792, 
gave to Frances Erskine Douglas the sum of lOOOZ., to be paid to 
her, as soon as she should attain the age of twenty-one years, and 
in case she should live to attain that age, and not otherwise, or upon her 
marriage, which should first happen : provided she should marry with 
the consent of his executors, thereinafter named, and not otherwise : 
but in case the said Frances Erskine Douglas should happen to die, 
before she should have attained the said age of twenty-one years, 
or be married with such consent aforesaid, then he gave and be- 
queathed the sum of 500/., half of the said 10002. to his niece Fran- 
ces, daughter of his late brother Erskine Douglas, to and for her own 
sole and special use and benefit, to be at her absolute disposal, not- 
withstanding her coverture, and in no wise subject or liable to the 
debts, engagements, control, power, or intermeddling, of her pres- 
ent or any future husband she might marry ; and he gave the farther 
sum of 500Z., residue of the said lOOOZ., to his three other nieces, 
also daughters of Erskine Douglas, in three equal shares ; if they 
should all three be living at the time of the death of the said Fran- 
ces Douglas, in the event above-mentioned, and to such of them as 

(a) See I Story, Eq. Jur. § 290, note. As to conditions in restraint of marriage* 
see anUf note (a) SUtckpole v. Beaumont, 3 V. 88. 
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should be then living, in equal shares ; and if only one of them 
should happen to survive, then the whole 500/. unto such survivor, 
to and for her own use and benefit ; and in case all his said three 
nieces should happen to die in the life-time of the said Frances 
Erskine Douglas, and she should also happen to die before attaining 
the age of twenty-one years, or marriage with such consent as afore- 
said, then the testator declared, that the said last-mentioned sum of 

5002. should fall into the residue of his personal estate. 
[*390] *The testator appointed Donald Cameron and ,John 
Melville his executors ; and in case of the death of Came- 
ron appointed Charles Cameron, his son, to succeed his father, as 
executor in his stead ; and he authorised Af elville to appoint any per- 
son he should think proper to be his successor, as executor in his 
room. 

A petition was presented by Dr. Sandford and Frances, his wife, 
daughter of the testator's late brother Erskine Douglas, and by the 
three other nieces of the testator; stating, that Donald Cameron, 
since deceased, alone proved the Will ; that Melville died without 
having proved ; and that the only surviving executor Charles Came- 
ron, who had not proved, is now resident in the Bahama Islands ; 
that the Plaintiff Frances Erskine Douglas is of the age of eighteen 
years ; and has lately married without consent of the surviving exec- 
utor (1). 

The Petition prayed, that an Order, obtained by Frances Erskine 
Douglas, the original legatee, and her husband for payment of the 
legacy upon the trusts of their marriage settlement may be discharged ; 
and that the two legacies of 500/. each, and the dividends, due sub- 
sequent to the marriage of Frances Erskine Douglas, may be paid to 
the Petitioner Frances Sandford, for her separate use, and to the other 
Petitioners. 

Sir Samuel RcmiUy and Mr. Cuikn^ in support of the Petition. — 
Admitting, that this Petition, praying immediate payment of these 
legacies to the Petitioners, was misconceived, and that the Order 
could not go farther than payment into Court with liberty 
[* 391] to apply, distinguished * this case from Peyton v. Bury (2), 
and Graydon v. Hicks (3) : where, a condition subsequent 
having become impossible, the legacy was absolute: this being a 
condition precedent : the testator expressing with great anxiety his 
intention, that Frances Erskine Douglas should have the legacy only 
upon the event of her attaining the age of twenty-one, or marriage 
under that age with consent, '<and not otherwise." The latter 
branch of the condition having become impossible,, it is necessarily 
reduced to the single event of her attaining the age of twenty-one. 

Mr. Hart and Mr. Hall, in support of the former Order, opposed 
the Petition. — This is an absolute vested legacy ; the payment only 
# > _ 

(1) Upon this subject, see anfe, StaekpoU v. BtauvMmiy vol. iii. 93, and the note, 
98 

(2) 2 P. Will. (526. 

(3) 2 Atk. 16. 
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postponed until the age of twenty-one or marriage of the legatee : 
the two distinct events specified ; with, annexed to the latter, a 
qualification ; which being by the act of God rendered impossible, a 
strict compliance with it will not be required. The legatee, being 
entitled in either of the events, pointed out, claims upon that, which 
has happened ; with the exception of that single circumstance of the 
condition, that, having thus become impossible, cannot have the ef- 
fect of devesting the legacy. The distinction between conditions 
precedent and subsequent is very fine : they may be created by the 
same words ; as Lord Talbot says in Robinson v. Comyns (1) ; the 
intention alone being regarded ; according to the object, to vest, or 
devest, an interest. The cases, Peyton v. Bury (2), and Gray don 
V. Hicks (3) are strong authorities for this purpose. 

* The Master of the Rolls [Sir William Grant], — [* 392] 
If the Petitioners do not insist upon an immediate right to 
the legacy, I will not trouble Sir Samuel Romilly to reply. It is 
perfectly clear, that the legatee, at least before payment, must pre- 
dicate of herself, either, that she had attained the age of twenty- 
one, or that she was married with consent. It is impossible to say, 
that this is not a condition precedent either to the payment or the 
vesting ; and it is at present immaterial, to which. I do not know, 
how a condition precedent can be framed, if this is not one: << pro- 
vided " she should marry with the consent of his executors, <' and 
not otherwise." 

The case of Peyton v. Bury (4) at the outset appears the same : 
but there are subsequent words, that, if the legatee should marry 
otherwise, the legacy should go over to another. That shows, a 
condition subsequent, not precedent, was intended ; as upon 'her 
marrying without consent it was to go over. This testator does not 
say, her marriage without consent shall determine the right to the 
legacy ; but merely, that she shall not have it unless she marries 
with consent. I cannot read the clause, as I am desired by Mr. 
Hart to read it ; that the payment is to be at the age of twenty- 
one or marriage ; and then detach from her marriage the circum- 
stances, with which it was to be accompanied. It must be a mar- 
riage with consent, as much as it must be a marriage. 

If this case had turned upon the other point, then the question 
would have arisen upon the cases of Peyton v. Bury and Graydon v. 
Hicks (5) ; whether there was a forfeiture : but it does not come to 
that ; for either in point of interest or of payment, (and, 
as I have said, it * is immaterial which) the time has not [* 393] 
arrived, at which she will be entitled to this legacy. The 
Order therefore is wrong ; and must be discharged. 



(1) For. 164. 

(2) 2 P. Will. 626. 

(3) 2 Atk. 16. 

(4) 2 P. Will. 626. 

(5) 2 Atk. 16. 
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Upon the application of Mr. Hart for a declaration, that the first 
legatee would be entitled upon attaining the age of twenty-one, the 
Court permitted a declaration, that, not having attained the age of 
twenty-one, or married with consent, she is not now entitled ; which 
would imply her title at the age of twenty-one. 



See, cmU, notes 2, 3,4, to StackpoU v. Beaumont^ 3 V. 89; and note4 to Atuien 
V. Halaey, 6 V. 475. 



DANIEL V. RUSSELL. 

[Rolls.— 1807, Dec. 14.] 

Equitable agreement by Articles for Security upon a Share of a ship, then 
building ; with a Covenant for a future Bill of Sale, and, if the ship should be 
sold in the interval, for payment out of the purchase money, postponed to a 
subsequent Bill of Sale, with possession taken, as far as it could be, subject to 
the Buildei's possession and lien. 

Bt articles of agreement, dated the i2th of December, 1801, re- 
citing, that John Puckett was building a ship at Weymouth ; and had 
already expended the sum of 4000/. ; and that it was agreed between 
Puckett and the Plaintiff, that upon the Plaintiff's advancing and 
lending to Puckett the sum of 1000/. he shall become and be entitled 
to and interested in one quarter part or share of the said ship, as a 
security for the same, and that from that time the ship should be 
completed at the expense of Puckett, it was declared, that in consid- 
eration of the sum of 1000/. the Plaintiff should from that time stand 
and be entitled to and interested in one quarter part or share of the 

ship ; and Puckett covenanted, that the ship should be com- 
[* 394] pleted by him, * his executors, &c. ; and that, as soon as 

the ship should be completed and launched, he, his execu- 
tors, &c. would execute and deliver to the Plaintiff, his executors, 
&c. a good and sufHcient bill of sale of one quarter part or share of 
the said ship, in order that the same may stand and be*a security to 
the Plaintiff, his executors, &c. for the said sum of 1000/. and inter- 
est ; and in case Puckett, his executors, &c. should in the mean time 
sell or dispose of the said ship, then that he and they out of the mon- 
ey to arise by such sale would pay to the Plaintiff, &c. the said sum 
of 1000/. upon pain of forfeiting the sum of 3000/. 

The object of these articles was to secure the Plaintiff against the 
debt due, and to accrue by his acceptances, on account of Puckett, 
to the extent of 1000/. On the 9th of April, 1802, Puckett executed 
a regular bill of sale of the ship to the Defendants, to secure a debt 
to them ; declaring, that the Defendants might sell and dispose of 
the ship as they should think proper, in her then state, or such other 
state as Puckett should place her in, at the expense of Puckett; and 
apply the produce in discharge of their debt, &c. ; and that Puckett 
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should join in transrerring the ship, or pay 500/. ; but in case Puck- 
ett should pay to the Defendants 500/. within twenty-one days from 
the execution of the agreement, and on or before the 9th of August 
next pay the remainder of the debt, the Defendants were not to pro- 
ceed to a sale ; but were to assign the ship to Puckett ; and they un- 
dertook to permit Puckett to proceed in building the ship until de- 
fault in payment, as aforesaid. 

Puckett soon afterwards became insolvent ; and a Commission of 
Bankruptcy issued against him in October, 1802. At that time his 
debt to the Plaintiff exceeded 600/. The Plaintiff and the 
Defendants claiming possession ^ of the ship under their [* 395] 
respective securities, which was refused by Gleed, the build- 
er, claiming a lien for his demand, and the assignees under the Com- 
mission giving up all claim, the ship, as she stood upon the stocks, 
was sold by agreement, without prejudice to the rights of the Plaintiff 
and Defendants. The Bill, charging, that, the possession of the ship 
and the legal title being in the builder, the incumbrances both of the 
Plaintiff and the Defendants were merely equitable incumbrances, and 
ought to take effect according to the priority of date, and that, the 
ship being sold in an unfinished state, the Plaintiff is entitled to be 
paid all, that is due to him, out of the general produce, prayed, that 
the Plaintiff may be declared entitled as the first specific incumbran- 
cer on Puckett's share and interest in the ship ; an account, and pay- 
ment out of the money, produced by the sale. 

The ship-builder by his depositions stated, that in the latter end 
of March, or beginning of April, 1802, he received verbal notice 
from the Plaintiff, that he had advanced money on the ship ; and 
owned a part in her; and at the request of the Plaintiff he put a 
plank into the ship ; for which the deponent charged the Plaintiff 
105. ; as per receipt, dated the 13th of April. In the same month, 
but subsequent to the 9th, a person took possession of the ship' on 
behalf of the Defendants; and attended to look after her; and slept 
on board ; from which time the deponent considered himself as hold- 
ing possession, subject to his lien, for the Defendants. 

Mr. Hart and Mr. Fiiich, for the Plaintiff.— The effect of the 
transaction, under which the Plaintiff claims, as the first specific in- 
cumbrancer upon this ship, is a conclusive sale of a fourth part by 
this instrument ; as effectual in equity as a regular bill of 
sale. * For that purpose no particular terms are neces- [* 396] 
sary. The Plaintiff either has the absolute legal title to a 
fourth share of the ship, with a covenant to satisfy his demand out of 
the remainder; or, if the whole is to be considered as an equitable 
demand, the interest of the defendants cannot be carried farther. 
Though a bill of sale is the usual means of transferring the right, it 
may be done by devesting the possession, and permitting the own- 
ership to go according to the actual possession. The possession not 
being in either the party selling or the party purchasing, the person, 
who has it, becomes a trustee for those, who have the substantial 
right. Gleed, in the actual possession, having notice, was a trustee 
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for the Plaintiff. Id order to devest the Plaintiff's virtual possession, 
by the notice to Gleed the transfer to the Defendants ought to have 
been accompanied with p6sses8ion : and they were bound to inform 
thenniselves whether theie were any incumbrances. What could be 
done, as an exertion of the Plaintiff's right of ownership, was done. 
The Defendants, to entitle themselves to priority, were bound to in- 
quire from Gleed, whether his possession was to be considered the 
possession of Puckett ; and are in that respect affected by laches ; 
taking subject to all equities. If this is correct as to the fourth 
share of the ship, it must avail the Plaintiff as to the whole ; which 
is by the covenant made subject to his demand in case of a sale. 

Sir Samuel Romilly and Mr. RoupeU, for the Defendants. — The 
only question, that can arise between these parties, is upon the claim 
as to a fourth part of the money, produced by the sale of this ship : 
the Plaintiff never having had any lien, legal or equitable, upon more 
than a fourth part. His agreement was executory merely, 
[* 397] * for a future assignment of that fourth. The covenant is 
a personal covenant, confined to the case of sale by Puck- 
ett ; whicl^ did not take place ; and the covenant therefore never 
had any operation. Even as to the fourth part this claim cannot be 
sustained :' the Defendants having a legal bill of sale, without notice, 
except of deed's possession, and lien, as builder. The execution 
of the bill of sale under those circumstances transferred the legal 
property of the ship : a transfer, that would have been maintained 
even against the assignees under the Commission of Bankruptcy : 
according to several authorities : Ex parte Matthews (1), Hall v. 
Gumey (2), Falkener v. Case (3) : where actual possession could 
not be given ; as where the ship is upon a voyage. This ship was 
in the possession of Gleed ; and could not be taken from him : every 
thing therefore, that could be done to complete the title of the De- 
fendants, was done. Under these circumstances it is of no import- 
ance, that the Plaintiff may have some equitable claim. He has no 
title whatsoever against the assignees; as,. if the possession cannot 
be delivered, every thing, that can be done to vest the legal title, 
ought to be done. The Plaintiff therefore ought to have taken a 
bill of sale, instead of a security, merely undertaking to do a future 
act ; importing upon the face of it, that all was not done, that niight 
have been done. This is, not, as has been represented, a case of 
equal equities, depending upon priority of notice : but a mere equity, 
opposed to a legal title. The evidence does not make out, that 
Gleed had notice of .the Plaintiff's title, previous to notice of the 
bill. Can the Defendant's legal tide, not affected by no- 
[* 398] tice * of a prior equity, be taken away ? The act, al- 
leged as taking possession, is very singular : not a deliv- 
ery of any part for the whole, but an act, that could not be notice 

(1)2 Ves. 272, see the several authorities in Ryal v. RowUSf 1 Atk. 165, 1 Ves. 
348. 

(2) Cooke's Bank. Law, 342. 

(3) 1 Bro. C. C. 125, more fully stated 2 Term. R^. 491. 
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of the change of property ; which' woald have been done by the 
shipwright, if no sach purpose had been conceived. 

Mr. Harty in reply. — As to the fourth part of the ship, both these 
titles are under the same circumstances precisely : they are either 
both I^al, or both equitable : and the latter is the more just con- 
clusion ; as a title to a chattel cannot subsist against the possession, 
with a right to retain it against the action of the person, claiming 
title. The assignees under the bankruptcy could as little have sus- 
tained their claim against the Plaintiff as against the Defendants, 
upon the inability to obtain possession of this ship ; as in the in- 
stance of a ship on a voyage ; which is an answer to the Statute (1). 
The effect of the covenant, which must be taken with reference to 
the whole context, is, that the produce of the whole ship is liable in 
the event of a sale, before she should be completed by Puckett ac- 
cording to his engagement. 

The Master of the Rolls [Sir William Grant]. — ^The only 
question in this case is, whether the Plaintiff be not entitled to the 
proceeds of the one fourth share of this ship. There is no foundation 
for the farther demand : viz. for 1000/. ; whether the fourth share was 
worth that sum, or not. The supposition was, that the ship, as she 
stood, was worth 40002. ; and might be worth much more: 
If a bill of sale had been, given for a * fourth, the Plaintiff [• 399] 
could not have made a demand for more. Then it struck 
them, that the ship might be sold, before she should be completed, 
and the bill of sale for the fourth executed to the Plaintiff; and in 
that case they provide for payment out of the price of the 1000/. ad- 
vanced. No one would have been deterred from purchasing the rest 
by the agreement about one quarter, with the conditional covenant 
in case of the sale of the ship to apply the proceeds of that share in 
a particular manner. 

Upon the question, what passed to the Plaintiff under this agree- 
ment, clearly he took nothing more that an equitable interest. A 
complete transfer of the fourth share was not in contemplation. 
That was to be by a subsequent, regular, bill of sale ; and this was 
intended only as an agreement in the mean time, until that bill of 
sale should be executed. Then, supposing, this had been some- 
thing more than an agreement for a bill of sale, yet the 
Plaintiff did not do immediately all, that he might have done, 
for the purpose of completing his title. The agreement took 
place on the 12th of December; and no step was taken until 
the end of March, or the beginning of April ; and then only by giv- 
ing to the builder notice of a demand upon the ship.* It is not pre- 
cisely ascertained, upon what day that notice was given : but upon 
the 9th of April a regular bill of sale was executed to the Defend- 
^ants. That was intended, not to be a mere agreement, but abso- 
lutely to transfer the whole interest, which Puckett then had in the. 
ship ; and nothing could prevent the completion of the transfer but 

(1) Stotute 21 James I. c. 19, s. 11 ; repealed and re-enacted, with altentions, 
by Stat 6 Geo. IV. c. 16> s. 72. 

VOL. XIV. 17 
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the circumstance, that be had not the absolute possession to deliver, 
on account of Gleed's lien. To the extent, in which possession 
could be taken, it was taken : Gleed permitting a person to sleep 

on board the ship. As between these two titles, one has 
[* 400] an agreement ; which was * to be completed by a future 

bill of sale : the other has an absolute bill of sale. The 
latter has no notice whatsoever of the agreement of the other ; and 
does immediately all, that he can, to put himself in possession of 
the thing. He, who has the agreement, does nothing until four 
months afterwards; and it is very uncertain, when he gave the 
notice, which he did give, and what was the effect of it. His title 
is not by any means upon the same footing as the title of the De* 
fendants. Though there- are circumstances, which might perhaps 
weigh with an arbitrator, there is nothing, that can justify me in say- 
ing judicially, that the Plaintiff has a right to one fourth of the price 
of this ship. 

Therefore dismiss the Bill. 

See the 45th section of the statute of 6 Geo. IV. c. 110. 



MILNES tr. GERY. 
[Rolls.— 1807, Nov. 24, 26; Dec. 1, 8, 14.] 

AeBEEMXiiT for Sale according to the valuation of two persons, one chosen by 
each party, or of an umpire, to be appointed by those two in case of disagree- 
ment Bill for a specific performance ; praying, that the Court will appoint a 
person to make the valuation, or otherwise ascertain it, dismissed. 

Agreement to sell at a fair valuation may be executed, [p. 407.] 

Tne Court has modified particular, subordinate, parts of an agreement ; but the 
cases of that sort have gone too far ; and are not to be extended, [p. 407.] 

According to the Roman and the English Law, as administered both in Courts of 
Law and Equity, a fixed price is an essential ingredient in a Contract of Sale. 
[p.408.] 

A contract therefore, that does not settle the price, is valid and complete only 
when and if the party, to whom it is referred, shall fix it ; and is otherwise to- 
tally inoperative {a\ [p. 408.] 

Bt indentures of lease and release, previous to the marriage of 
John Milnes and Mary Selina Gery, one third part of certain estates 
was settled after the respective deaths of William Gery, the father 
of Mary Selina, and of his mother Eleanor Gery, on the husband 
and wife for life, and afterwards on the children of the marriage 

(a) A valid sale may be made for a price to be fixed upon by a third person, pro- 
vided such third person make the estimation. If, however, such third person 
makes an estimation which is manifestly unjust, there will be no sale. Pothier, 
Contracts of Sale, p. 1, § 2, art 2, sect 2, pi. 24. See also as to reference of price 
to the arbitration of third persons, Brown v. Bdlows, 4 Pick. 189; Long on Sales, 
by Rand, 5 ; 1 Star, b. 1, 1 14. The Court will not undertake to perform the duty 
intrusted to them, so that, if they do not fix thereon, the price being an essential 
part of the contract, the agreement must fail. Jeremyi Eq. Jur. 442. 
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in the usual manner ; and the settlement contained the following 
proviso : 

Provided nevertheless, that notwithstanding any of the uses or 
estates, hereby created, it shall and may be lawful to and 
for the trustees or the survivor of ♦them, &c. at any time [* 401] 
or times during the joint lives of the said John Milnesand 
Mary Selina Gery, his intended wife, or during the life of the survi- 
vor, with the consent and approbation of them, or the survivor of 
them, testified in writing for that purpose, by good and sufficient 
conveyances and assurances in the law to sell, convey, and dispose 
of, the same undivided third part of and in all and every the said 
manor and messuage of and in all and every the said manor and 
messuages, lands, &c. hereinbefore^ conveyed to the Rev. Hugh 
Wade Gery, for one third part or share of such price as the entirety 
of the same hereditaments shall be valued at by two different per- 
sons, the one to be named by the said John Milnes and Mary Selina 
Gery during their joint lives, or by the survivor of them during his 
or her life, and the other by the said Hugh Wade Gery ; and that, 
if such persons, so. nominated, should happen to disagree, then those 
two shall choose a third person, whose determination therein shall be 
final, according to the condition of a certain bond, bearing even 
date with the said settlement, and made from the said John Milnes 
to the said Hugh Wade Gery in the penal sum of 12,0002., in case 
the said Hugh Wade Gery should choose to become the purchaser 
thereof; and should declare such his intention in writing six months 
next after the several deceases of the said William and Eleanor 
Gery ; witlj a power, in case of the refusal of Hugh Wade Gery, 
to sell to other persons. 

Notice was served accordingly in due time after the decease of 
William and Eleanor Gery by Hugh Wade Gery upon Mr. Milnes ; 
and the parties appointed each a person to set a value on the said 
estate. The persons appointed measured the premises, and held 
several meetings, in order to determine the value, but they differed 
greatly in their respective estimates: the valuer of Milnes estimating 
the property very considerably higher than the valuer of 
the * other party : nor were they able to agree upon any [♦ 402] 
third person, who should make a final determination. 

The Plaintiff therefore filed this Bill to have the agreement carried 
into execution : praying, that the notice by the Defendant may be 
considered binding ; and that a proper person or proper persons may 
be appointed by the Court to make a valuation of the entirety of the 
said premises ; or that the valuation thereof should be ascertained in ^ 
such other manner as the Court should direct. 

The Defendant by his answer relied upon the incomplete state of 
the agreement, when it broke off, and also upon a waiver on the 
part of the Pls^intiff: insisting also, that no consent was given by 
Mrs. Milnes. 

After the argument, which turned chiefly upon the circumstances 
insisted upon by the answer, the Master of the Rolls desired, that 
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the case should be argued upon a point, that had not been much 
noticed : whether this Court has any jurisdiction to do what was 
prayed by the Bill ; observing, that, the parties having agreed upon a 
particular mode of settling the price, if that mode fails by any means, 
it seems this Court cannot substitute another mode ; and no action 
could be maintained. That doubt occurred in the case of Cooth v. 
Jackson (1) ; and both Lord Rosslyn [Loughborough] and Lord EI- 
don thought, that the failure of the arbitration put an end to the 
agreement ; and in HaU v. Warren (2), (which was mentioned by 
Mr. Alexander) the point in favor of such a jurisdiction was assumed, 
I but not argued. 

[* 403] * Mr. Alexander and Mr. Johnson, for the Plaintiff. — 

Upon the question, whether the Court has jurisdiction to 
decree a specific performance under these circumstances, a contract 
for sale at a price, to be fixed by valuers, to be appointed by the 
parties, and to have power in case of difference to appoint an um- 
pire, and a Bill filed, the persons, appointed to value, not agreeing 
either in the valuation, or in the choice of an umpire, the cases 
Cooth V. Jackson (3), and Hall v. Warren (4), confirm the general 
understanding. In the latter case the point was stated ; not con- 
tradicted ; and was acted upon by the Court, directing the issue. 
In Cooth V. Jackson the Lord Chancellor certainly said, there was 
no decision, that such a jurisdiction had been assumed by this Court, 
substitihing itself for arbitrators ; but did not say, the Court would 
not act under such circumstances ; and the inference is, that his 
Lordship's opinion is the other way ; the judgment being put at 
great length upon other grounds. 

The question may be asked, what action would lie in this case ? 
There are many instances, where a specific performance may be 
granted, though the action either never existed, or is entirely gone ; 
as where a party, under an obligation to convey an estate by a par- 
ticular day, dies before that day, though the strict execution of the 
contract being by the act of God rendered impossible, an action 
would not lie, a specific performance would be decreed ; so, upon 
a contract by an ecclesiastical person to make a lease, contrary to 
the restraining statutes, though an action would not lie for breach 

of that illegal contract, this Court would compel him to 
[*404] execute his * contract within the limits of his power. 

This instrument fails by the conduct of the parties them- 
selves, from bad faith on the one side, or the other ; affecting the 
conscience ; upon which the jurisdiction must attach. 

This objection, if it could prevail, must frequently haye occurred 
upon the usual contract for sale of an estate, or a house, the timber 
in one case, or the fixtures in the other, to be valued by persons, to 
be appointed. Many such contracts must have been executed upon 

(1) AtUe, vol. vL 12; see 34, and the note. 

(2) .OfUe, vol. iz. 605. 

(3) wMe, vol. vL 12, see page 34. 

(4) Ante, vol. ix. 605, 
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the valuation of the Master : otherwise one party, by withhold* 
ing his nomination, could defeat the contract. If a rule existed, 
that would prevent a specific performance on that ground, many in- 
stances would be found. It is difficult upon principle to maintain, 
that the jurisdiction shall not be exercised, as the parties have not 
defined all the incidental terms ; and that their failure in that res- 
pect shall defeat the contract. This case is not stronger than a 
contract for sale at a fair valuation ; and a contract of that nature 
was executed in the recent case of Gaskarth v. Lord Lowthtr (I). 
The Court according to the usual course, where a vendor canhot 
make a title to the whole estate, ascertaining through the Master 
the value of that part, with a view to compensation, goes a great 
way towards making a new contract for the parties : the efiect be- 
ing to put a value upon the part, to which a title can be made ; the 
other part perhaps being the inducement to the contract ; and the 
ground is, that the contract is performed in substance by compel- 
ling the party to take the estate with a deduction from the price to 
be ascertained by the Master. 

• Sir Samuel Romilly, Mr. Leach, and Mr. Wingfieldy [• 405] 
for the Defendant. — ^The question is, whether this Court 
will impose upon these parties terms, perfectly different from those 
to which they agreed: different, not in form only, but in sub- 
stance. It is not very prudent to contract for an estate at a valine, 
to be set by another person ; as the consequence, if an unskilful per- 
son should be named, might be total ruin. This Court cannot be 
substituted for the umpire, who was to be named by the parties. 
The Master has no knowledge of the estate. He can only take the 
averages upon the affidavits be receives as to the value. Such a val- 
uation must proceed entirely in the dark ; and has none of those 
qualities, to which the parties looked for the protection of their res- 
pective interests. There is no instance of what is prayed by this 
Bill ; that the Court shall name a person to set the value : butjt has 
been supposed, that the Court itself would undertake that duty. 
The parties, who would not trust themselves with the determination, 
choose each a person, of experience in valuation ; and those two per- 
sons, acquainted with the land, having all the facts before them, and 
each informed of the value, set by the otiier, have authority to deter- 
mine the amount ; or, if they cannot agree, an event, for which in 
such a contract it is natural to provide, to fix upon an umpire. Per- 
sons, entering into such an agreement, must be aware, that by possi- 
bility it may never be carried into execution. If the execution was 
prevented by any practice, or mala fidesy that might be a ground for 
the interference of this Court ; though it is difficult to point out the 
mode : but there is no imputation of that sort. 

It is true, as a general proposition, that a specific performance 
shall not be decreed, where an action would not lie ; and though 
that may not be in all respects the just criterion, some reason must 

(1) AnUy vol. ziL 107. 
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be shown for the exception. An action could not be brought against 
this Defendant. Having named an arbitrator, he had nothing more 

to do. When that was done on each side, the case was 
[♦ 406] * put out of the reach of the parties. There is no instance 

of a specific performance decreed under such circum- 
stances. The case of Hall v. fVarren (1), approaching it certainly, 
is however distinguished by this material circumstance ; that the 
price was to be fixed by persons, to be nominated by the vendor and 
vendee : Mr. Morgan was to estimate the value of the advowson ; 
having given to him the age of the incumbent ; but by this agreement 
the two persons, appointed by the parties, may substitute another 
person. In the case of timber, that can only be considered an ap- 
pendage ; and the estate itself is the substantial subject of the con- 
tract. The Court regards with indifference, and gets over, difficul- 
ties of that kind ; and acts upon the same principle with reference to 
compensation : a head of cases, which, considering the gross injus- 
tice, that may be the consequence of imposing upon a party terms, 
perfectly different from those, to which he agreed, the Court would 
be very unwilling to extend (2). 

Dec. I4th. The Master of the Rolls [Sir William Grant]. — 
The more I have considered this case, the more I am satisfied, that, 
independently of all other objections, there is no such agreement be- 
tween the parties, as can be carried into execution. The only agree- 
ment, into which the Defendant entered, was to purchase at a price, 
to be ascertained irx a specified mode. No price having ever been 
fixed in that mode, the parties have not agreed upon any price. 
Where then is the complete and concluded contract, which this 

Court is called upon to execute ? The price is of the es- 
[* 407] sence of a contract of sale. In * this instance the parties 

have agreed upon a particular mode of ascertaining the 
price. The agreement, that the price shall be fixed in one specific 
manner, certainly does not afford an inference, that it is wholly in- 
different, in what manner it is to be fixed. The Court, declaring, 
that the one shall take, and the other shall give, a price, fixed in any 
other manner, does not execute any agreement of their's ; but makes 
an agreement for them ; upon a notion, that it may be as advan- 
tageous as that, which they made for themselves. How can a man 
be forced to transfer to a stranger that confidence, which upon a sub- 
ject, materially interesting to him, he has reposed in an individual of 
his own selection ? No substantial difference arises from the circum- 
stance, that in this case the decision may ultimately fall to an umpire, 
not directly nominated by the parties ; as through the medium of the 
original nominees they had an influence upon the choice. No one 
could be chosen without the concurrence of the persons, in whose 
judgment they reciprocally confided. 

The case of an agreement to sell at a fair valuation is essentially 

(1) ^nie, vol. ix. 605. 

(3) See Hahof v. Grants Homiblow v. Shirley, arUe, vol. xiii. 73, 81, and the ref 
erenees. 

vol. XIV. 17* 
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different (1). In that case no particular means of ascertaining the 
value are pointed -out : tHere is nothing therefore, precluding the 
Court from adopting any means adapted to that purpose. The case, 
in which the Court has modified particular, subordinate parts of an 
agreement, falls far short of the decree, that is now demanded. 
Perhaps some of those cases may be thought rather to require de- 
fence for the length to which they have gone, than to furnish a jus- 
tification for still farther extending the discretionary power, of which 
they are instances. The Court never professes to bind a man to 
any agreement, except that, which he has made ; but sometimes 
holds the agreement, which it executes, and that, which he has 
made, to be substantially the same ; when to common un- 
derstandings * there is a very perceptible difference be- [♦ 408] 
tween them. The Court however, has never gone the 
length of compelling a party to buy or sell the whole subject of his 
agreement at a price, that he has never fixed, and that was never 
fixed in any mode to which he has given his consent. 

In the case of Hall v. Warren (2) it was rather assumed, than 
proved, that, if Warren was competent to enter into the agreement, 
some means might be found to carry it into execution. That was 
so little discussed, that the attention of the Court was not drawn to 
the point ; and the doubt, recently thrown upon that point in the 
case of Cooth v. Jackson (3), was not at all adverted to. I state it 
as a doubt only ; as the decision was ultimately upon a different 
ground : but neither Lord Rosslyn nor Lord Eldon conceived, that 
the Court could be substituted for the arbitrators to make a division 
of the estate. The division of an estate does not imply more per- 
sonal confidence, or which other persons will be less capable of exe^ 
cuting, than the ascertainment of value ; and the admission there 
was, that the Defendant was instrumental in preventing the award 
by private instructions to the arbitrator. Upon the principle, that a 
fixed price was an essential ingredient in a contract of sale', the an- 
cient Roman lawyers doubted, whether an agreement, that did not 
settle the price, was at all binding. Justinian's Institutes and the 
Code state that doubt ; and resolve it by declaring, that such an 
agreement should be valid and complete, when and if the party, to 
whom it was referred, should fix the price : otherwise it 
should be totally inoperative : '< quasi ntUh Pretio Stai- [* 409] 
uto ; " and such clearly is the law of England. 

I do not know, that upon this point there can be any difference 
between decisions at Law and in Equity. If you go into a Court of 
Law for damages, you must be able to state some valid legal con- 
tract, which the other party wrongfully refuses to perform : if you 
come to a Court of Equity for a specific performance, you must also 
be able to state some contract, legal or equitable, concluded between 
the parties ; which the one refuses to execute. In this case the 

(1) Emery v. Wase^ ante, vol. v. 846; viii. 505. 

(2) Ante, vol. ix. 605. 

(3) w9nle, vol. vi. 12 ; len 31 
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Plaintiff seeks to compel the Defendant to take this estate at such 
price as a Master of this Court shall find it to be worth ; admitting, 
that the Defendant never made that agreement ; and my opinion is, 
that the agreement he has made is not substantially, or in any fair 
sense, the same with that; and it could only be by an arbitrary 
discretion that the Court could substitute the one in the place of the 
other. 

This Bill must therefore be dismissed without costs. 



1. Where the parties to a purchase-contract have agreed npon the individuals 
by whom, and the mode in which, the price shall be ascertained, there the Court 
of Chancery has no right to substitute any other individuals to make the valuation, 
or any other mode, however equivalent it may appear, for ascertaining the value: 
see, ante, note 2 to Emerv v. ffase, 5 V. 845. A possible case of exception may 
indeed arise, when one of the parties to the contract has himself been tne means 
of preventing the valuation from being made in the form, and with aU the circum- 
stances, agreed on : see note 5 to Cooth v. Jaekgon, 6 V. 12. 

52. That the cases in which afreements have been modified, and then a perfonn- 
ance with compensation decreea, have already ffone to the utmost limits of equity ; 
and are by no means to be still farther extended ; see note 1 to Drewe v. Bmuony. 
6 V. 675, with the farther references there given. 



BROWNE V. WARNER. 

[1808, Jaw. 25.— Ante, 15a] 

The Injunction against t&e Ejectment continued. 

Objection to the execution of an agreement for want of Interest cannot prevail in 

an early stage of the suit; as the Interest may be acquired, [p. 412.1 
Compensation for deviations from an agreement; depending on the amount, 

[p. 4ia] 
Terms repugnant to the interest to be rejected, [p. 413.] 
Agreement to let not held a Lease; if a future executory act was in view (a). 

Upon the Answer, filed iu this cause (1), a motion had been made 
for dissolving the Injunction, unless cause. 

The Answer stated, that the Defendant in March, 1801, held the 
house in question and two adjoining houses under a lease 
[*410] for seven years from Michaelmas, 1794 ; of • which only 
six months remained unexpired on the 25th of March, 1801 ; 
that the Plaintiff and Defendant verbally agreed to the terms, upon 
which the house was to be let to the Plaintiff, as a tenant from year 
to year ; which terms were, that the Plaintiff should pay the sum of 
40l. to the Defendant by way of good-will as an incoming tenant, 

(a) When an instrument amounts to an immediate demise, or only to an agree- 
ment to let in futuro, see anU, note (a) Broume v. Warner, 14 V. 156. 
(1) Reported ante, 156, Doe on the demise of Warner v. Broume, 8 East, 165. 
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and for the use of some fixtures : the Defendant coosideriog the 
premises well worth to let bOL per annum at that time, without in- 
cluding such fixtures : and that the Plaintifi* should be at liberty to 
receive the same sum of 40/. back again from any other tenant ; in 
case the Defendant should turn the Plaintiff out of possession ; and 
that the annual rent of 402. should be paid quarterly by the Plaintiff; 
he paying also all the taxes, except the land-tax ; and undertaking 
not to sell any article, that might be injurious to the Defendant's 
business, as a brush-maker, &c. 

The Answer farther stated, that the Plaintiff paid the said sum of 
40/., so agreed to be paid by him as su^h incoming tenant, and for 
the use of the said fixtures, and on no other account whatsoever ; 
and upon the Plaintiff's application the agreement was reduced to 
writing ; after which the Plaintiff requested the Defendant not to 
turn the Plaintiff out of possession without a sufficient reason ; and 
the Defendant seeming to assent, the Plaintiff interlined the words 
" shall not raise the rent nor turn out the said John Browne so long 
as the rent is duly paid quarterly : " and the Defendant not suspect- 
ing that any variation of tlie said verbal agreement was meant or 
would ensue from such interlineation, or that the Plaintiff would be 
otherwise than tenant from year to year, allowed such interlineation 
to continue ; and, the same, having been copied with such interline- 
ation, was signed by both parties ; and the Defendant insists, that such 
agreement amounts only to a tenancy from year to year. 

* The Answer farther stated, that the Defendant agreed [* 41 1] 
to take a new lease of the three houses for twenty years, 
upon condition among other things to repair ; that the Defendant 
was prevented by the Plaintiff from repairing the house in his occu- 
pation ; which, the price of labor and materials having greatly risen, 
will occasion material loss to the Defendant ; and, the lessors de- 
cline to grant a lease to the Defendant, until the repairs shall be 
completed ; and under these circumstances the Defendant brought 
the ejectment. The Defendant farther stated, that the Plaintiff per- 
mitted the rent to be in arrear ; as it has been from Lady-Day, 
1806 ; and that he has exposed to sale articles injurious to the De- 
fendant in his business. 

f Sir Samuel RomiUy and Mr. Feamley, for the Plaintiff, showed 
cause against dissolving the Injunction ; observing, that the circum- 
stances were not varied by the Answer : taking it to be true, that 
this house was worth more than 40/. a-year ; that, when let to the 
Plaintiff, it was worth 50/. a-year, as represented by the Answer, it 
is impossible to conceive, that the Plaintiff was not to nave a greater 
interest than as tenant from year to year. 

Mr. Hart and Mr. fVear, for the Defendant. — What is the relief 
to be obtained under this Bill ? Can the Court read the sentence 
interlined, expressing merely, that the Plaintiff shall not be turned 
out, but perfectly indefinite as the nature or duration of his interest, 
as an agreement for a distinct, definite, term ? Your Lordship is 
desired to do that, which a Court of Law has declared cannot be 
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done, to give an estate of freehold by this instrument ; and under 
singular circumstances ; a party, having little more than 
[* 412] an estate at * will, being supposed ^o intend to grant an 
estate of freehold. 

Sir Sanmel RamiUyy in reply. — ^The question is, not, what the 
Defendant understood, but what he permitted the Plaintiff to under- 
stand : viz. that he was to have a permanent interest. The agree- 
ment, as drawn, was for an interest from year to year : the Plaintiff 
desired these words to be inserted ; to which the Defendant con- 
sented ; now representing, that in his opinion they make no altera- 
tion. Is not that an acknowledgment, that he deceived the Plain- 
tiff? Where an agreement subsists, that cannot formally take effect 
in the terms, in which it is expressed, if the Court can perceive, 
what the agreement was, though the parties have not stipulated for 
a farther instrument, the Court will execute the intention. 

The Lord Chancellor [Eldon]. — ^If it is clear, that I can do 
nothing upon this memorandum of agreement, it would be unneces- 
sary to consider the effect of circumstances dehors : but, if it is 
fairly doubtful, whether the Court, consistently with its principles, 
may not give relief, it is necessary to attend to collateral circum- 
stances, affecting that relief. The Answer brings forward the ob- 
jection, that the Defendant had not such an interest, as would ena- 
ble him to make the agreement according to the Plaintiff's construc- 
tion. The Answer to that is, neither had he such an interest, as 
would enable him, according to his own construction : an interest 
from year to year, without a farther interest in prospect, not ena- 
bling him to grant a lease from year to year. Another answer is, 
that, though frequently the Court cannot decree the execution of an 
agreement on account of the defect of interest, that objec- 
[* 413] tion can * never in an early stage of the cause prevent its 
proceeding; as the Defendant cannot be permitted to say, 
he did not mean to acquire that interest ; and, if he should acquire 
it, he ought to execute his contract. 

With respect to the circumstances of difficulty from something in- 
jurious to the Defendant in his trade, as an obstable to the relief, that 
will depend upon the amount of it : so as to the objection from not 
paying the rent regularly : whether compensation may be made (1) : 
or any other term may be imposed. As to the case at law, I should 
have understood it as involving only the questions, whether this was, 
not a lease, but an agreement to make a lease ; with an agreement in 
the body of that, consistently with which the notice to quit could not 
be given ; whether the agreement in the body of that memorandum, 
so considered, and termed parol, as pot being ripened into a lease, 
technically speaking, was an answer in the action of ejectment ; as 
it would not be, if the true meaning was, when matured into a lease, 
to give nothing more than a tenancy from year to year; and whether 
the terms that are repugnant, must not be rejected ; and a fortiori 

(1) CaUrqfl v. Rfidmck, anU, vol. i. 221, and the note, 236. 
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in a lease. But the real question is, whether this is any thing more 
than an agreement ; if not, the Court will consider, whether it can be 
executed. I admit, that the Court must find in the paper before it 
sufficient evidence of the term and interest, intended to be granted : 
but even, if the Bill should be dismissed upon that ground, relief, of 
a more limited kind, must be given upon another ground, with refer- 
ence to the terms, in which the agreement is conceived. According 
to the old doctrine, an agreement to let was not understood to make 
a lease. Afterwards the Courts held, that, if a person said, he 
agreed to let, it w^s the same as doing the thing : but it was never 
denied, that, if the terms of that instrument indicate, that 
he was * looking forward to something executory, before [''^414] 
the contract would be complete, that would not be held a 
lease. 

Then see, what this case is ; having regard to the circum- 
stance, that this Defendant had not an interest, that he could by 
actual demise at the time vest in a lessee. The rent is expressly to 
be paid quarterly. If he could be turned out at the end of the year, 
he would pay 801. for that year, instead of having the house at 40/. 
per annum. The fact, that these words were inserted by interlinea- 
tion, after conversation upon the subject, whether much or little 
does not appear, compels the Court to say, something must be meant 
by them ; and the inquiry is, what they did mean. If the tenant 
was to have an option, where is the principle, that will prevent a 
Court of Equity from executing that agreement as an actual lease ? 
Upon the words that immediately follow, as to selling articles injuri- 
ous to the Defendant in his business, supposing the other part struck 
out, it would be nonsense : there must therefore be some mistake. 
Then follows a clause, providing for the reimbursement of the Plain- 
tiffin case of removal, upon which I laid stress in support of the in- 
ference, that the tenant was to have the option ; as nothing could be 
more unjust than that the tenant should have paid at the end of the 
year 40/. for the enjoyment, and another sum of 40/. for the consid- 
eration ; unless he had the means of getting that sum of 40/. from 
the incoming tenant. If that tenant was put ih by Warner, the lia- 
bility would be of no value, if Browne could not compel payment 
from that tenant. The only proper construction is that, which will 
secure to Browne the effect of that liability by interpreting the agree- 
ment so as to m^ke him the person, who is to bring forward the ten- 
ant ; to be proposed, not by Warner to him, but by him, and to be 
accepted by Warner. 

* Suppose that not to be the construction, still the case [*415] 
admits a relief, more limited : upon the whole so interpret- 
ing the contract as to give him an effectual remedy for the payment 
of that 40/. ; decreeing, either that the Defendant shall pay that sum, 
or shall execute some lease, that would enable the Plaintiff to recover 
at law. I must therefore continue the injunction. The Court cannot 
proceed safely in any other way than by acting upoh the written con- 
tracts of men, as they are framed. 
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The Injuoction was continued to the hearing upon the terms, that 
the Plaintiff should permit the Defendant to repair ; and should pay 
the arrears and the accruing rent; but without prejudice to any 
action, which the Defendant may bring against the Plaintiff for 
the mesne profits beyond the sum of 40/. a-year from the time of 
the recovery in ejectment during the time the Plaintiff shall so hold 
over. 

Sxs, ante^ the notes to 5. C, 14 V. 156. 
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[1807-8, Jan. 29.] 

An Answer, merely evasive, to be considered as no Answer, and taken off the 

File (a). 

The Bill prayed an injunction to restrain proceedings at law. 
After answer the Bill was amended ; and an answer to the amended 
Bill was put in. The Plaintiff moved, that the answer to the amended 
Bill should be taken off the file, upon the allegation, that it was a 
mere transcript of the answer to the original Bill. 

Sir Samuel RomiUy and Mr. Perry, in support of the Motion, 
mentioned what the Lord Chancellor said at the end of the case 
Tomkin v. Lethbridge (1) ; observing, that the answer, put in to this 

amended Bill, is mere delusion. 
[* 416J * Mr. Richards, for the Defendant, denied, that the an- 
swer to the amended Bill was a mere transcript of the 
original answer. 

The Lord Chancellor [Eldon]. — In the case of Tomkin v. 
Lethbridge where an immaterial fact was denied, I held that suffi- 
cient upon the authority of a case before Lord Thurlow ; when the 
question was, whether the terms of the order to plead, answer, or 
demur, not demurring alone, were complied with by denying com- 
bination, and saying something about some allegation in the Bill, 
altogether immaterial ; and Lord Thuriow held, that, if the Defend- 
ant had merely denied combination, that would not have been an an- 
swer ; but on account of that trifling addition it was an answer. In the 
case before me I thought myself bound by that authority : but I am 
so unwilling to give any countenance to such an abuse of the prac- 
tice, that I think, I shall never be induced upon both those authori- 
ties to make such a decision again ; and, if such an attempt should 

(a) If an answer be not evasive, and if the substance is preserved, it is sufficient. 
Uiica Ins. Co, v. Lynchy 3 Paige, 210; 1 Barbour, Ch. Pr. 140; 1 Smith, Ch. Pr. 
(Am. ed.) 208 ; Stoiy, £q. PI. § 461, 462 ; 2 Maddock, Ch. Pr. 34a 

(1) Ante^ voL iz. 178 ; Tkomtu v. LeUibridgt, iz. 463; LomMdown v. EUkrton, 
viii. 526, and the note 527. 
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be repeiUed, shall hold it to be no answer. The case ot.Tomkin v. 
Leihbridge proves^ that there may be an exception. Though the 
practice is to direct a reference to the Master, yet, when the inquiry 
is short, I should not scruple to compare the answers myself for the 
purpose of doing justice. In this instance, however, upon the alle- 
gation I think it sufficient to refer it to the Master. 

The Order accordingly directed a reference to the Master, to see, 
whether the answer, put in to the amended Bill, is substantially an 
answer to the amended Bill. 

Sec the note to TmMn v. LiMridge, 9 V. 17a 
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THE EARL OF OXFORD v. LADY RODNEY. 

[Rolls.— 1807-8, Nov. 26, 30; Dec. 10.1 

Though upon the purchase of an Equity of Redemption the Incumbrance is not, 
as between the representatives of the purchaser, his personal debt, even by his 
covenant to pay, which is considered as only for indemnity of the Vendor; it is 
if, beyond that, he enters into a new contract with the Mortgagee ; as for dif- 
ferent times and modes of payment, &c. (a). 

The late Earl of Oxford by his Will, dated the 2d of February, 
1783, appointed his wife Susannah Countess of Oxford, his execu- 
trix ; and gave and bequeathed to her all his ready money, personal 
estate, jewels, plate, debts due and owing to him, and other personals 
of every sort or kind whatsoever ; she paying his just debts, funeral 
expenses and legacies. He also gave her all his freehold, leasehold, 
and copyhold, estates, that he had the power to dispose of, to hold 
to her and to her assigns during her natural life : but in case of her 
marriage or decease he then gave and bequeathed his said estates to 
his brothers John and Thomas upon the following trust : 

" In trust in the first place to apply the rents issues and profits 
thereof to the payment of 5002« per annum clear of all 
p 418] deductions to my dear wife during her * natural life to the 
payment of my own just debts and afterwards to the dis- 
charge of the mortgages on the unsettled estates those in my own 
power and purchased by myself and afterwards to the discharge of 
the mortgages upon the estates in settlement." 

The testator then after the decease of his wife gave the said es- 
tates <' after the payment of the mortgages in the manner above- 
mentioned " to his two brothers and their heirs : in trust for the 
benefit of his heir at law, annexed to the Earldom. He gave and 
bequeathed to his wife his house in Harley Street, with the stables, 
coach-houses, and also the furniture, household stufTin his said house, 
to her and her heirs for ever. Then, after some farther bequests to 
his wife of jewels and plate for life, and after her decease to his heir 
at law, came the following clause : 

<' I also desire unless it should be thought advisable to continue 
my lands which shall be in my own management at the time of my 
decease afterwards in hand the stock thereupon may be sold and the 
money arising therefrom may be applied after the payment of my 
own debts to the discharge of the mortgages upon the estate in the 
manner above-mentioned." 

(a) See ante, notes la) and (h) Hamilton v. fforley, 2 V. 62 ; notes (a) and ib] 
Wanng v. Ward, 7 V. 332. 
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By a codicil, dated in October, 1789, the testator, after charging 
all his estates, real and personal, after the decease of his wife with 
the payment of 9000/. to the persons and in the manner therein 
mentioned, in all other respects ponfirmed his Will ; and, for the 
more certain raising the 90002., after his just debts were paid, and 
also after the decease of his wife, he gave all his manors, lands, &c. 
in the counties of Hereford, Monmouth, Salop, and Radnor, to 
Thomas Harley and his heirs for 500 years, in trust by 
mortgage or otherwise to raise the said sum of *9000/. ; [* 419] 
and after that sum was paid he gave his said manors and 
estates to his heirs at law. 

Lady Oxford, as executrix, paid off out of the general personal 
estate of the testator a mortgage of 2000/. and interest ; which was 
charged upon the leasehold house in Harley Street at the time the 

. testator purchased that house ; and which remained due at his death. 
The personal estate was not sufficient to answer the debts. The 
Bill therefore, filed by Lord Oxford, the nephew and heir at law of 
the testator, against the personal representatives of Lady Oxford, 
among other things prayed, that, if it should appear, that any part 
of the pergonal estate of the testator was applied in paying off the 
mortgage on the house in Harley Street, the Plaintiff may be de- 
clared to have a lien on the house for the amount ; or to be entitled 
to receive out of the personal estate of Lady Oxford the amount of 
so much as was applied in payment of such mortgage ; charging, 

, that the mortgage was a debt, which passed with the house ; and 
ought to have been paid by the person, to whom the house was be- 
queathed. 

The testator purchased the house in Harley Street by indentures, 
dated the 24th of June, 1768, between Handle Wilbraham, Thomas 
Nichol, and Lord Oxford ; which reciting the lease to Nichol, dated 
the 4th of December, 1759, for 97 1-2 years, wanting 10 days, and 
an assignment, dated the 17th of April, 1764, to Wilbraham, in con- 
sideration of 2000/., for the residue of the term, subject to redemp- 
tion ; and that Lord Oxford had agreed with Nichol for the purchase, 
for the remainder of the said term, under and subject to the rent and 
covenants, upon the tenant's part to be paid, observed and perform- 
ed, and to the said mortgage to Wilbraham for 2000/., and 
interest to become due, at the price of * 1360/., witnessed, [* 420] 
that in consideration of 1360/., by Lord Oxford paid to Ni- 
chol, in full for the purchase of all his estate, right, &c. subject to the 
rent and covenants, &c. and to the said sura of 2000/., remaining due 
to Wilbraham, and interest; with the usual covenants by Nichol for 
title against every one, claiming under him, and for farther assurance, 
except Wilbraham's mortgage. Wilbraham also covenanted with 
Lord Oxford, that, if Lord Oxford, his executors, administrators, or 
assigns, shall pay to Wilbraham, his executors, &c. the sum of 2100/. 
as after mentioned, viz. 50/. upon the 24th of December next, and 
2050/. upon the 24th of June, 1769, Wilbraham, his executors, &c. 
shall assign for the residue of the term to Lord Oxford, his executors, 
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&c. or as he or they shall direct, free from all incumbrances by Wil- 
braham, his executors, &c. ; and Lord Oxford covenanted with Wil- 
braham to pay the said 21 CO/, in the shares and upon the days be- 
fore mentioned ; and it was provided, that it shall be lawful for Lord 
Oxford, his executors, &c. to hold, occupy, &c. and take the rents 
and profits, until default in payment of the said 2100/., or some part 
thereof, contrary to the said covenant and agreements, &c. 

Mr. Alexander, Sir Samuel Romilly, and Mr. Roupett, for the Plain- 
tiff, referred to Tweddell v. Tweddell (l),and the other cases of that 
class ; as authorities, that the mortgage upon the house in Harley 
Street never was the personal debt of the late Lord Oxford ; relying 
also. upon the construction of the Will ; as clearly making the dis- 
tinction in the testator's mind as to those debts, which he considered 
his own, 

Mr. Richards, Mr. Thomson, and Mr. Joseph Martin, for 
[* 421] the Defendant. — ^*The general rule established in Twed- 
dell V. Tweddell, and BUlinghurst v. Walker (2), though 
certainly contrary to the understanding, that prevailed formerly, is 
now settled ; and to be considered as a land-mark. The principle 
that, where a person buys, subject to an incumbrance, and the trans- 
action is no more than a purchase of the equity of redemption, that 
incumbrance do^s not become his debt, and even his personal cove- 
nant will not have that effect, being considered merely as a covenant 
for indemnity, has been carried to this extent ; that, if the mortgage 
originally carried four per cent, and the purchaser stipulates to pay 
five, yet that is held only a collateral engagement ; and does not 
make the original debt his own ; but if any personal dealing has tak- 
en place, a contract between the mortgagee and the purchaser, the 
effect may be, that the latter makes the debt his own. The last case 
of that description is Waring v. Ward (3) ; and upon that authority 
it is equally clear, that if there is in the transaction any thing more 
than a mere purchase of the equity of redemption, any thing raising 
a new contract by the purchaser with the mortgagee, that has the ef- 
fect of constituting a new debt from the purchaser ; to which his 
personal estate will be liable. Upon the mere purchase of an equity 
of redemption it is not usual for the mortgagee to join. In this case 
there is a personal engagement between the mortgagee and the pur- 
chaser ; that the mortgagee will convey to the purchaser the legal 
estate ; a'hd the purchaser shall pay the money in the mode specified ; 
and permit him to hold and enjoy until default. This case therefore 
is completely out of the rule, established in Tweddell v. Tweddell, 
and within the principle, upon which the Lord Chancellor 
[* 422] * determined the last case, Waring v. Ward ; a new and 
a different contract being formed between the mortgagee 



(2) 



9 Bto. C. C, 101, 152. 
2 Bro. C. C. 604. 
(3) Ante, vol. v. 670 ; vii. 332. See i. 187; and the note. 
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and the purchaser ; with an extension of the time, and new periods 
of payment. 

2dly. The true construction of the Will must be, that the testa- 
tor intended this mortgage to be paid. Providing for all his debts 
by general expressions, large enough to cover all mortgages, the in- 
tention must be shown to except this particular mortgage, of which 
he takes not the least notice ; and that this estate should go subject 
to it. The purpose to include this mortgage in the trust for pay- 
ment of the debts is, not only the plain construction of the language, 
but the presumption from giving this house to Lady Oxford, the only 
immediate object of his bounty. 

Mr. Alexander, in Reply. — ^The covenant with the mortgagee, and 
the provision for new periods of payment, cannot make a difference ; 
having substantially no more effect than the covenant for indemnity 
in the ordinary case. 

In the case of Waring v. Ward (1) the whple money was paid 
into Court ; and, by a new arrangement with the person, entitled to 
that money, a sum was lent to him out of Court upon his entering 
into a new mortgage ; and those particular circumstances determin- 
ed that case. The question is not varied by the direction in the 
Will for the payment of his just debts ; the question being, whether 
for this purpose this is his debt. 

*Dcc. lOth. The Master of the Rolls [Sir Wil- [*423] 
LiAM Graitt]. — ^The only question, at present to be decid- 
ed, is, whether the mortgage of the house is properly payable out of 
the personal estate of Lord Oxford, as being his debt ; and, if not, 
whether it is one of the mortgages, directed by the Will to be paid 
out of the personal estate and other funds, provided for that purpose. 
The first point involves the doctrine of TweddeU v. Tweddell (2) ; 
which is on the one side represented as precisely similar to this case ; 
and on the other, as distinguishable from it. It is not very easy to 
reconcile that case with the principle, established by Lord Hardwicke 
in Parsons v. Freeman (3), and recognised by Lord Thurlow him- 
self in Billinghurst v. Walker (A) : viz. that where the mortgage 
money is taken as part of the price, the charge becomes a debt from 
the purchaser. The case of Tweddell v. Tweddell was certainly 
very much a subject of doubt subsequent to its decision. Lord 
Alvanley in Butler v. Butler (5) plainly enough intimates, that he 
should have been of a different opinion, if that authority had not 
stood in the way. In Woods v. Huntingford (6), which I argued, 
and which Lord Alvanley thought distinguishable, his Lordship 
states what he conceived to be the import and effect of the case of 

(1) Ante, vol. v. 670 ; vii. 332. See i. 187, and the note. 

(2) 2 Bro. C. C. 101, 152. 

(3) 2 P. Will. 664, note by Mr. Cox. 

(4) 2 Bro. C. C. 604. 

(5) Ante., vol. v. 534. 

(6) Arde, vol. iii. 128. 

VOL. XIV. 18 



423 THE EARL OF OXTORD V. LADT RODNEY. [1807-8. 

TweddeU v. TweddeU; that it amounts only to this ; "That, where 
a man buys subject to a mortgage, and has no connection, or con- 
tract, or communication, with the mortgagee, and does no other act 
to show an intention to transfer that debt from the estate to himself, 

as between his heir and executor, but merely that, which he 
[* 424] must do, if he pays a less * price in consequence of that 

mortgage, that is, indemnifies the vendor against it, he does 
not by that act take the debt upon himself personally." 

Indeed, in the very short statement of Lord Thurlow's judgment 
upon the re-hearing of TweddeU v. TweddeU his Lordship seems to 
rest entirely upon the ground, that the contract was nothii^ more 
than a contract of indemnity against the mortgage ; that it was not a 
contract, giving any direct and immediate right against himself to the 
mortgagee ; but only indemnifying the vendor, in case he should be 
sued by the mortgagee. The principle is right ; if that was the real 
result of the facts. The agreement is for a given price, 3500/. The 
purchaser had then to pay what was due to the mortgagee, and the 
rest to the vendor. It is very doubtful upon that, whether the mort- 
gage was not taken as part of the price. 

There is a material distinction between this case and TweddeU v. 
TweddeU, Here is a direct contract with the mortgagee. As be- 
tween the purchaser and the vendor of the equity of redemption, I 
admit, there is nothing but a purchase of a mere equity, subject to 
the mortgage : but here the contract is with two different persons, 
having different interests in the estate : one an equitable interest, the 
equity of redemption : the other the legal interest, the mortgage. 
The purchaser contracts with both at the same time ; and both join in 
the conveyance to him. From the owner of the equity of redemp- 
tion he purchases his right to redeem ; and, having done that, im- 
mediately enters into another contract for the purchase of the other 
interest from the mortgagee ; taking a covenant from the owner of 
the legal estate to take it from him upon payment of the mortgage 
money at particular periods and in particular proportions ; and there 

are covenants to pay that sum at those periods and in those 
[* 425] ^ proportions, and, until default of payment in that mode, 

for quiet enjoyment. This is different from TweddeU v. 
TweddeU (1) ; and different in the circumstance, upon which that 
case mainly rested ; that there was no contract whatsoever with the 
mortgagee. Here there is not only a contract and undertaking with 
him for the price of his interest, but a benefit is obtained from the 
mortgagee, which the purchaser could not have from the vendor, viz. 
the right to hold and enjoy. That the vendor could not have given ; 
as the mortgagee might have foreclosed the equity of redemption. 

This case therefore is clearly out of the authority of TweddeU v. 
TweddeU] and, as that is supposed to carry that doctrine to its ex- 
treme length, it is not to be extended to a case, that is fairly dis- 
tinguishable from it ; though it is now to be looked upon as ari 

(l)2Bro.C.C.101,152. 
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authority to the extent, to which it goes ; as it is not so material, that 
these arbitrary rules should be the one way or the other, as that they 
should be fixed. This case is also different from BUUnghurst v. 
Walker (1). There a term of ninety-nine years was created to se- 
cure to Martha Vernon a sum of 2200/. upon premises, held for lives. 
There being a difficulty about the renewal of the lease, it was appre- 
hended, that Martha Vernon would remain altogether without a 
security, if the lease expired : therefore a bond was given for the 
money; which, if that apprehension should prove well founded, 
would be the only security in existence for the debt. The lease was 
afterwards renewed ; and the charge attached upon it. It is clear 
from the Res geaUe^ that all, that George WoodrofTe meant, was to 
substitute his bK>nd in the room 6f that security, which it 
was supposed she *was about to lose; but not to take [*426] 
upon him absolutely and at all events the debt, as a per- 
sonal debt of his own. He had no intention absolutely to exonerate 
the estate; for he never would have given the bond except for the 
particular purpose. It was therefore inequitable and unconscientious 
to say, that, although the bond was given only for that purpose, it 
should be held to attach solely upon the personal estate of George 
Woodroflfe. The bona fides of the transaction required, that in the 
event, that happened, the lease should be still chargeable ; and not 
the personal estate of George Woodroflfe. That case is therefore 
perfectly distinct. • 

That the peraonol aBsets of a party decetBed axe not to be applied in discharge 
of an incumbrance upon his real estates ; which debts he neither originally con- 
tracted, nor subsequently took upon himself: see, anU^ note 3 to Hamuion v. Wor- 



HALL V. SMITH. 

[Rolls.— 1807-8, Dec. 18.] 

Notice to a purchaser, that there is a Lease, is Notice of its contents fa). 

Particular, describing a Lease, as subject to Notice to quit, not inconsistent with 
a Covenant, that 3ie tenant shall liold over for a certain time ''after the end of 
the term : " that being upon the context distinguished from the '' other sooner 
determination:" and time, generally, not being of the essence of the con- 
tract (6). 

The Bill in this cause prayed the specific performance of an agree- 
ment by the Defendant to purchase an estate from the Plaintiff. The 
purchase was by private contract upon a particular, that had been 

(l)2Bio.C.C.e04. 

(a) See arde, note {b) Tador v. fibbed, 2 V. 437, and note (a), 440. 

\h) See, on the subject of the materiality of time and the effect of delay in the 
completion of a purchase, anUy note (a) Seton v. Slade, 7 V. S265; note (a) Hertford 
V. Boore, 5 V. 719; note (a) Harrington v. ^P%ee2er, 4 V« 686. 
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prepared with a view to an auction ; by which particular the premises 
were described as the manor of Kilmiston, and a mansion-house, 
with 776 acres, in the county of Hants, let to Charles Spyers, Esq. 
on lease for a term, of which six years wiU be unexpired at Michael- 
mas, 1805, at a clear improvable rent of 6002. per annum ; and 
that by a clause in the lease the tenant is to quit on twelve months' 
notice, if the proprietor shall choose to reside on the estate. 
['*^427] ^'Tbe Defendant declined to complete the purchase; 
objecting to some of the covenants in the lease to Spyers. 
That lease was for a term of ten years from the 10th of October, 
1801 ; containing several covenants on the f^rt of the lessee, rela- 
tive to the cultivation of the land, particularly with reference to the 
last year of the term : among others, to leave the premises in repair 
'< at the expiration of the said term : " to leave the dung from the 
two last years' crops for the benefit of Hall, his heirs, or next suc- 
ceeding tenant : to stack the hay << in the said last year of the said 
term " and spend the same thereon that year ; and if << at the expi- 
ration of the said term " there shall be any hay unconsumed, the 
refusal to Hall at a valuation : " at the expiration or other sooner 
determination of the said term " to leave certain parts of the land 
in a particular state of cultivation ; and after the Ist day of May 
<- in the last year of the said term " to permit Hall, or his heirs, &c. 
or next succeeding tenant, to enter, ai^d prepare certain parts for a 
wheat crop, &c. ; and permit Hall, his heirs, &c., to have part of 
the dwelling-house, and stabling for twelve horses ; and to carry out 
the dung, &c. ; and also to provide straw for litter for the said twelve 
horses from and after the 1st day of May << in the said last year until 
the 1st day of June after the expiration of the said term ;" and per- 
mit Hall, his heirs, &c. to sow grass seeds with his Lent corn << in the 
said last year." 

Among other covenants on the part of the lessor was the follow- 
ing: 

That he, his heirs or assigns, '< shall and will permit and suffer the 
said Charles Spyers, his executors or administrators, to have a suf- 
ficient part of the said mansion-house the sole use of the barns and 
rick-yards stabling for six horses and the use of the yards 
[* 428] and ^ gate-rooms in common with the said Robert West- 
ley Hall his heirs or assigns until the first day of June after 
the end of the said term for the purpose of thrashing out his corn and 
grain and spending his hay straw and fodder according to the coven- 
ants aforesaid and also that he the said Robert Westley Hall his 
heirs or assigns shall and will at the expiration or other sooner deter- 
mination of the said term allow and pay unto the said Charles Spyers 
his executors or administrators such sum of money for the saint-foin 
or other seeds which shall be sown on the said premises and for the 
land which he shall chalk during the said term " according to arbi- 
tration. 

The lease concluded with the following proviso : 

<< In case at any time during the said term the said Robert West- 
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ley Hall or his heirs or any future purchaser of the said mansion- 
house farms lands and premises shall be minded and desirous to oc- 
cupy and enjoy the same premises (which occupation shall ex- 
tend to any of his or their bailiffs but not to his or their 
tenants) that then and in such case it shall and may be law- 
ful to and for the said Robert Westley Hall or his heirs or any 
future purchaser of the said premises to determine and make 
void these presents and the term and estate hereby granted at the 
end of any one year of the said term upon his the said Robert West- 
ley Hall or his heirs or any such future purchaser of the said premises 
giving or causing to be given unto the said Charles Spyers his execu- 
tors or administrators twelve calendar months previous notice in 
writing of such his or their intention and that from and after the ex- 
piration of such notice so to be given the term and estate hereby 
agreed to be granted shall cease determine and be void to all intents 
and purposes whatsoever : Provided and it is hereby de- 
clared ''^that the benefit of this proviso shall be confined to [* 429] 
the said Robert Westley Hall and to his heirs and to such 
future purchaser of the said premises only but the same shall not ex- 
tend or be construed to extend to any other person or persons jwhom- 
soever and that the said Charles Spyers his executors or adminis- 
trators shall hold and enjoy the said premises for the whole of the 
said term unless the said Robert Westley Hall or his heirs or such 
future purchaser shall choose to occupy the same premises in his 
place or stead as aforesaid." 

The answer represented, that the object of the purchase by the 
Defendant was for his residence; that upon his inquiring for the 
lease the Plaintiff's agent said, he had no copy ; but it contained 
only the usual and customary covenants between landlord and 
tenant. 

The Defendant also took objections to the title. The parties 
went into evidence upon the point, whether the covenants objected 
to were usual and customary covenants in that part of the country. 

Sir Samuel Romilly and Mr. BeU, for the Plaintiff, desired a ref- 
erence to the Master upon the title. 

Mr. Fonilanqtie, Mr. Leach, Mr. WynnCy for the Defendant. — 
This Plaintiff upon the variance of his title from the particular is not 
entitled to a specific performance. The first objection is, that upon 
the covenants in the lease to Spyers the Defendant cannot have pos- 
session upon giving twelve months' notice : the tenant being enti- 
tled to the joint possession during a farther period than nine months. 
The cases upon the doctrine of compensation are not to 
* be extended. Previously to the time of Lord Somers [* 430] 
this Court would not interpose by a Decree for a specific 
performance in favor of a vendor, unless he could recover damages 
at law; at that time refusing to be the instrument of injustice by 
compelling a man to take something different from that, for which 
he contracted ; or to take the subject of the. contract ti a different 
period from that stipulated : in truth not giving effect to the con- 
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tract of the parties : but making a contract in favor of one, who 
foiled to perform his part of the actual contract. It cannot now be 
stated upon authority, as it never could upon principle, that time is 
not material; upon which point the case of Keen v. StuckeUy (1) 
must have been overlooked : otherwise the authority of the House 
of Lords, that a vendor, not having completed his title by the day 
stipulated, was not entided to a specific performance, must have 
been conclusive. In the well-considered case, Lhyd v. CoUett (2) 
the law was restored ; and it was held that the party, who could not 
have at the time stipulated the execution of his contract, might de- 
termine it. The cases, that in the interval were determined upoo 
the principle of compensation, were cases of a deficiency in quan- 
tity ; of an estate, sold as tithe-free, not proving so ; and a defect 
of tide as to a part, not material. The case of a person, whose ob- 
ject, by his purchase to become a freeholder of Essex, was disap- 
pointed by the situation of the purchase in the county of Kent, 
though on the north side of the river, would not now be so deter- 
mined ; and the decision, enforcing a contract as to a house, though 
a tide could not be made to a wharf, which was the principal object 
of the purchaser, has been much reprobated. Where the point 
turns upon the time, at which possession is to be given, how cao 
that admit compensation ? Suppose the subject a villa, for 
[*4dl] * residence during the summer: and possession upon the 
1st of May stipulated for ofiered upon the Ist of Decem- 
ber. What is to be the limit of this relaxation of the contract? 
The Defendant made this purchase with a view to residence ; re- 
lying upon the representatbn in this particular. This objection is, 
not merely upon the point of time, but whether a material stipula- 
tion is or is not to be performed ; and whether a failure in a mate- 
rial ingredient can admit a remedy by compensation : the princi(^ 
of that, far as it has been extended, being, that, if the party has the 
substance, he shall not object upon a trivial variance. If the period 
of nine months can be the subject of compensation, can it be refused 
for nine years ; and is a person, purchasing with a view to residence, 
to find his object utterly defeated upon the principle of compensa- 
tion ? The judgment in Dyer v. Hargrove (3) points to the dis- 
tinction of this case : the object of immediate residence, a substan- 
tial part of the contract, not capable of being estimated by pecu- 
niary value. 

Another objection is the claim of the tenant to the amount of 400£. 
for improvements by sowing saint-foin and chalking the land, accord- 
ing to the covenant. The result of the evidence is not, that such a 
clause is according to the custom of the country: but, admitting it 
to be so, the purchaser cannot be supposed to know such a custom ; 
relying upon the particular. This does not resemble a contract to 

' (1) Gilb. 155. 

(2) 4 Bro. C. C. 469; anU^ vol. iv. 689, note; and see Harritiglon v. Whederj 
686, and the note, 691. 

(3) AnU^ vol. X. 505. See the beginning of the Judgment, 507. 
VOL. XIV. 18* 
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grant a lease, with usaal covenants according to the custom of the 
country ; from which an implied agreement arises. This however 
must be admitted to be the subject of onnpensation. 

Sir «Sbfiiti6{ Romtibff in reply. — * The purchaser cannot [* 433] 
possibly refuse upon any of these objections to execute this 
contract. The .distinction upon the objection as to the possession is, 
that the tenant is to have the possession, as expressed in that clause 
until the 1st day of June, <' after the end of the term " : but nothing 
is there said of the other determination of the term ; as in the dause 
immediately following ; providing the tenant's reimbursement for the 
saint-foin and chalk. The object of residence upon all the author- 
ities cannot distinguish this from any other case of a contract, to be 
performed by a particular day. In Seton v. Slade (1) the object 
was immediate residence near the sea ; and the Lord Chancellor held 
clearly, that upon the authorities that could not be considered as of 
the substance of the contract. 

It is not seriously argued, that these covenants, in favor of a tenant, 
quitting possession, are unusual in husbandry leases. A purchaser, 
apprised, that there is a lease, must know, that there are covenants ; 
and is therefore bound to call for the lease, and to see, what are the 
covenants ; which cannot be stated in the particular. The purchaser, 
not taking that course, takes the risk upon himself; if the lease 
should contain unusual covenants. The particular does not give him 
to understand, that this lease contains certain stipulations with the 
tenants. 

The Master or the Rolls [Sir William Grant]. — ^Upon the 
words, as well as with reference to the object, of this covenant, the 
Plaintiff's construction seems to be the true one. First, it would be 
very singular, that these two clauses, standing so close together, 
should be differently expressed without a different meaning : the one, 
<< after the end of the said term " : the other, within two 
lines of it, << *at the expiration or other sooner determina- [* 433] 
tion of the said term." 

Then, as to the object, it was very reasonable, if the proprietor 
meant to reside, that the tenant should not have a joint occupancy 
with him ; though at the expiration of the term there was nothing 
inconsistent or unreasonable in permitting him to have the jonnt oc- 
cupancy, mentioned in the covenant, for the purposes there speci- 
fied : but it would be inconsistent to permit the tenant to occupy 
the very same house with the proprietor. The twelve months' no- 
tice therefore was as a guard to the tenant ; that he might have 
sufficient time to provide himself with another house. If that is the 
true construction of this covenant, as I think it is, there is an end 
of the objection ; as the tenant, having twelve months' notice, may 
be turned out. As to time, the case of Setan v. Slade (2) is a 
modem recognition of the doctrine of Lord Hardwicke, that time 



1) AnU, vol. vlL 965. 
3) JhOe, vol. vii. 965. 
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is not of the essence of the contract. Whether that was well or ill 
decided originally, it seems to be the established doctrine. 

As to the obligation to pay for the improvements, the objection, 
as has been observed by Sir Samuel RomiUyy comes to this ; that, 
if there be any covenant, at all burthensome to the landlord, the 
purchaser may object to the title. That cannot be so. When a 
lease is stated, it is the business of the party to look at it ; and to 
see, whether there is any covenant, that may materially influence his 
judgment as to the value. If the circumstance, that the land was 
in lease, had been concealed, that would be a different consideration : 
but upon analogy to other cases, if the party has notice, that the es- 
tate is in lease, he has notice of every thing, contained in the leases : 
if, for instance, there is a covenant to renew, the purchas- 
\^ 434] er cannot object, that he had no notice of that particular 
covenant. That was determined by Lord Rosslyn [Lough- 
borough] (1). 

In this case therefore there is no ground either for resisting the 
completion of the contract, or for demanding compensation. There 
must be a reference upon the title if insisted on. 

1. It may have been the primaiy object of a person who has entered into a pur- 
chase-contract to obtain a residence within a certain tinie ; but, unless that object 
appears on the face of tlie agreement, it cannot be taken into consideration by the 
court, 80 as to afiect a question of specific performance : see, nn/e, note 7 to Sdon 
V. Sladt^ 7 V. 265 ; and see note 3 to the same case, with the farther reference 
there given, that time may be made of the essence of a contract 

% Where a tenant is in possession, a purchaser of an estate so occupied is un- 
derstood to have full notice of all the covenants in the tenant's lease; and even of 
all the tenant's rights, which may have originated out of any contract with his 
landlord, subsequent to, and independent of, the agreement of lease : see note 2 
to Tayior v. Smai, 3 V. 437. 
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Leoact to A. but if the Executors after named shall think it more for his advan- 
tage to have it placed out, and to pay him the Interest for life, as they in their 
discretion shall think fit, empowering Uiem accordingly ; and directing, that 
after his decease the said sum shoula be divided among his children, and, for 
default of children, over. One of the Executors being dead, and the others 
having renounced, the Legacy was held to be absolute in the Legatee ; who 
had taken the benefit of an Insolvent Act (a\ 

Gabriel Burton by his Will, dated the 13th of May, 1789, 
made the following disposition : 

(1) Tcnfior v. SKbbcrty antCf vol. ii. 437, 441, and the note. Danitls v. Dcmison, 
postj xvi. 249; xvii. 433. 

(a) It is said by very eminent writers, tliat where a power is given, as in the 
present case, to executors, they may exercise it, although they renounce probate 
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<< I also give and bequeath to my natural son James Christie the 
sum of 2000/. of lawful money of Great Britain : but if my said 
executors hereinafter particularly named shall think it more for the 
advantage of my said natural son to have the said sum of 2000/. in- 
vested and placed out at interest and to pay him the said James Chris- 
tie the interest or dividends thereof during his life as and when the 
same shall become due and payable or otherwise in such propor- 
tions and at such respective times manner and form as they in their 
discretion shall think fit and proper in that behalf and in such case I 
do hereby authorize and empower my said trustees and executors to 
invest and place out the said sum of 2000/. in the pur- 
chase of public stocks funds gover;iment or other real se- [* 435] 
curities at interest as aforesaid in the names of them my 
said trustees and executors or of the survivors or survivor of them 
and do and shall pay unto him the interest or dividends thereof in 
manner as aforesaid during his natural life.'' 

The testator then directed, that after the decease of James Christie 
the said sum of 2000/. should be divided among his children ; and 
for default of children of James Christie the testator gave it over to 
others of his natural children ; and in case of their death in the life 
of James Christie, or after his decease without issue, directed, that it 
should sink into the residue. 

The testator appointed four executors ; of whom one died during 
the life of the testator ; and the others renounced probate. James 
Christie took the benefit of an Insolvent Act. The Bill was filed by 
the assignee from the Clerk of the Peace under that Act ; praying, 
that the Plaintiff,, as assignee of the estate of Christie, may be de- 
clared to be absolutely entitled to the legacy. Christie bad no 
children. 

Mr. Hart and Mr. R. Smith, for the Plaintiff: Mr. Richards, and 
Mr. Hall,, for Christie, the legatee, claiming the surplus. — The 
question is, whether the legacy of 2000/. is under the circumstances 
and in the events, that have happened, an absolute interest in Chris- 
tie. It is originally expressed in absolute terms : then follows the 
power to the executors ; the exercise of which would enable them to 
control or limit in part or in the whole that absolute interest. That 
power is however to be exercised by them jointly ; and 
being now incapable of execution, one of them being dead, [^ 436] 
and the others having renounced, the legacy is become 
absolute. This power must be exercised by the persons, to whom 
it is given ; not by some of them only, nor by substitution ; and is 
therefore absolutely gone : and consequently the legacy absolutely 
vested in the legatee. The cases Pay ton v. Bury (1), and Gray don 
V. Hicks (2), go much farther. In the instance of a charitable be- 

of the Will. See 1 Sugden, Powers, (6th ed.) 138 ; 2 Preston, Abstr. 264. It is, 
however, doubted whether this proposition is true, unless when the power is given 
them in their proper names, and without reference to their office as executors. 1 
Williams, Exec. 16D, and note (v). 

(1) 2 P. Will. 626. 

(2) 2 Atk. 16. 
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quest, if the party to whom a discretion is given, declines to act, this 
Court will upon a particular principle exercise a discretion : but that 
is done in no other case. 

Sir Samuel RanUUy and Mr. CuIkUf for the other Defendants. — 
The question is, whether upon the whole this legatee was to have 
this legacy absolutely, or to receive the interest only. The testator 
evidently had in view some such event as that, which has happened ; 
and intended, that this provision should not go to persons, who 
would take advantage of the extravagance of the legatee. In no 
other case could it be for his interest to recover only the interest. 
If a Bill had been filed by the legatee himself, under different cir- 
cumstances, the Court would have great difficulty in determining, 
what would be most for his benefit ; though in his present situation 
that cannot admit a doubt. 

Mr. Hart, in reply, said the Will must be construed according to 
its import, without reference to the circumstances of the 
[♦ 437] legatee. 

The Master of the Rolls. — I have no conception, 
that the Court will execute this power : but I wish to look at the 
Will upon the suggestion, that this legatee was originally entitled 
for life only. 

Jan. 28th. The Master of the Rolls [Sir William Grant]. — 
I have read this Will ; and it is impossible to hold, that the tes- 
tator himself has made James Christie only tenant for life. It is true, 
dispositions are made of that same estate after his death : but they 
seem to proceed upon the supposition, that the executors shall have 
exercised the powers, given to them to confine him to the interest 
for life. The bequest is, in the first instance absolute and unquali- 
fied : then the power is given to the executors : but they have not 
exercised it ; and they have renounced the only character, in which 
it was competent to them to exercise it. Therefore the interest re- 
mains absolute (1). 

This is not, I apprehend, such a power as the Court would take 
upon itself to execute ; and, if it were, what circumstances are 
there, authorizing me to say, that it is more for the advantage of a 
man to take the interest, than the principal, of a sum of money. 

The legatee must therefore be declared to be absolutely entitled 
to the legacy. 

See, ante, note 2 to PkUUpt ▼. ChamberUdne, 4 V. 51. 

(] ) 4 Bro. C. C. 328, Mercer v. HaU, pori, Robinson v. Cleator, vol. xv. 596. 
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SCOTT V. NESBITT. 
[1808, Jan. 29.] 

Allowaitce in respect of Advances for Sapplies to a West India estate by per- 
sons, acting as Consignees, not under a regular appointment, but with permis- 
sion of the Owners, or by one Tenant in (k>mmon ; if not upon the ground of 
Lien by the Colonial Law or Usa^, upon the nature of the subject, requiring 
expenditure ; as in the case of Mines, Alum Works, &c. distinguished from a 
mere landed estate in this Country. 

Lien, after possession determined : as after the death of tenant for life of a West 
India estate for supplies, provided by him, [p. 442.1 

Lien upon a West India estate for supplies fumishea by tenant for life, tenant in 
common, &c. [p. 444.] 

Arnold Nesbitt, * seised in fee simple of one undivid- [* 438] 
ed third part of a plantation in Jamaica, called Duck- 
enfield Hall, with the stock &c. subject to a mortgage, by his, 
Will dated the 14th of March, 1779, after directing, that all his 
debts and funeral expenses should be fully paid and satisfied, gave 
all his third part of the said estate to trustees to the use of his natural 
son Arnold Nesbitt, and his first and other sons, in strict settlement, 
with remainder in the same manner to his nephew John Nesbitt, 
and his first and other sons, and to the testator's right heirs. The 
trustees and John Nesbitt were appointed executors. 

Two Bills were filed by creditors ; and the Master's Report, un- 
der a Decree for taking the usual accounts, having ascertained, that 
the personal estate was greatly deficient to satisfy the debts, a sale 
of a sufficient part of the real estate was directed : and an account 
of the rents and profits against John Nesbitt ; who admitted, that 
be had received them. A Commission of Bankruptcy issued on 
the 13th of April, 1802, against John Nesbitt and his partners Ed- 
ward Stewart and John Nesbitt the younger. The result of two 
examinations, one put in by John Nesbitt, the other by him with 
the assignees under the Commission, was, that a balance was due 
from John Nesbitt to the testator's estate of 9742. I3s. lid. 

By an Order, made on the 16th of May, 1805, upon a motion for 
the appointment of a consignee of the testator's West India estates, 
it was ordered, that the Defendant Jacob Franks, who 
was interested in the other ^two thirds of the plantation, [^ 439] 
and had since the bankruptcy of the Defendant John Nes- 
bitt been in the receipt of the consignments of the whole, should 
continue to receive the consignments of the said third part : and an 
account was directed of the produce of that third part, received by 
him. Under that Order Franks, being examined upon interrogato- 
ries, stated in his account, commencing on the 4th of May, 1802, 
and ending on the 1st of March, 1805, that he had on the Ist of 
March, 1803, paid to the assignees of Nesbitt and Co. in part of the 
debt, due to them from the estate, 30002., and on the 20th of the 
same month in full for the balance 35212. 9s. 2(2. ; claiming to be 
allowed those payments ; which the Master refused to allow ; on the 
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ground, that it appeared from the examinations in these causes, that 
no balance was due in respect of the testator's one third of the 
estate ; and, on the contrary, a balance was due from the Defendant 
John Nesbitt, the accounting party, in respect of that third part. 

Franks upon the refusal of the Master to allow those claims pre- 
sented a petition ; stating, that for many years before, and up to 
April, 1802, the house of Nesbitt, Stewart, and Nesbitt, merchants 
in London, trading to the West Indies, were the consignees of the 
whole Duckenfield Hall estate ; and that they advanced and paid 
money for the use and on account of the estate beyond what they re- 
ceived from the produce ; and that they delivered annual accounts 
according to the usage of West India merchants ; which were not 
objected to by the representatives of Arnold Nesbitt, or the personsy 
interested in his third of the estate ; and at the time of the bank- 
ruptcy there was due to the house on that account above 10,000/. ; 
which balance was reduced on the 1st of March, 1803, by the sub- 
sequent receipt of produce to 6497Z. 105. ; that, as it was 
[* 440] necessary * in consequence of the bankruptcy to find 
other consignees, Franks, being unable to find any mer- 
chant, who would advance the said balance, and undertake the con- 
signeeship, paid it himself ; and upon that payment the assignees 
relinquished to him the consigneeship of the estate. 

By an Order made upon that petition on the 21st of April, 1807, 
the Lord Chancellor [Eldon] directed the Master to allow in Franks's 
account of consignments the two sums, paid by him to the assignees 
of the bankrupts, as the balance of their account with the Ducken- 
field Hall estate. 

A petition was presented by one of the creditors of the testator 
to hav^ that Order discharged ; stating, that it directs the allowance 
of payments to the bankrupts of debts, due, not by the testator, but 
from John Nesbitt to the bouse, in which he was a principal part- 
ner ; and though he appears to be a debtor in respect of the estate, 
on account of which the balance was paid ; that the house became 
consignees only in consequence of the attorneys, appointed by Nes- 
bitt himself, who had no interest, except as executor, shipping the 
consignments first to him, and afterwards to the house ; that Franks, 
being the proprietor of the other two thirds, in 1795 joined with 
John Nesbitt in appointing attorneys : but no directions were given 
for consigning or remitting the produce : the possession therefore, 
being without authority, was tortious ; and a lien could not be sup- 
ported upon the mere receipt of the consignments ; that, even if no 
suit was depending, much more with a suit, which was notice to 
Franks, he was precluded from taking upon himself to settle the 
account, and make payments, &c. ; that, admitting the advances to 
be for stores and necessaries, a lien could not be sustained 
[* 441] any more ^'than by a mason, building a house ; and that 
John Nesbitt, having taken possession without title, and 
consigned to his own house of business, and being credited for 
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profits, when any arose, cannot now throw the loss upon the estate, 
without accounting for the profits. 

The Master's Report under an inquiry, directed upon that Peti- 
tion, stated, that, no evidence having been laid before him, he did 
not find, that there is any law or usage in Jamaica for a lien either 
by a consignee, in respect of supplies furnished to the estdte, or a 
tenant in common, having made advances for that purpose. 

Mr. Alexander and Mr. Leach^ in support of the Petition : Sir. 
Arthur Piggott and Mr. DanieUy for the Mortgagee. — The first ob- 
jection to the claim of these allowances is, that the consignee ought, 
when appointed, to have made the demand ; and, not having done 
so, he cannot be permitted now to make it an article of charge in the 
account. The report ascertains, that no evidence was produced of 
any usage for a lien in favor either of a consignee, furnishing to the 
estate such articles as consignees are in the habit of providing, or of 
a tenant in common, making advances for that purpose. Then, 
upon the general law, such a claim of lien must stand upon express 
contract, which is not alleged, or an implied contract ; which, usage 
being negatived by the Report, can be inferred only from the par- 
ticular nature of the dealings between the parties. It cannot be put 
upon the hardship of not permitting the party, by whose advances 
the land has been made productive, to repay himself out of the pro- 
duce ; as a builder cannot maintain a lien upon the house, 
built by him. The claim, as tenant in common, * is dis- [* 442] 
posed of by the fact, that these payments were, not ad- 
vances, made during possession, but subsequent payments to the as- 
signees of the bankrupts. A tenant in common cannot by paying 
the debt of his co-tenant to a stranger, put himself in a situation to 
raise a demand of this nature. There is no case of lien, where the 
possession has not continued ; nor has a lien ever been extended 
beyond the expense or labor applied to the particular subject ; ex- 
cept perhaps the case of factors and packers, who have a lien for 
the general balance, not confined to the particular goods : but in 
that case the possession remains. 

The Lord Chancellor [Eldon]. — ^There are some cases of lien, 
though the possession has been taken away. In the West Indies a 
tenant for life having supplied the estate with necessaries, a lien sub- 
sists unquestionably, after his death, upon the inheritance. 

For the Petition. — In the late case of Marryatt v. Hooke your 
Lordship acted upon that ; standing upon the usage in the West 
Indies ; which is in this case expressly negatived. The tenant for 
life is considered as an incumbrancer. In Buxton v. Snee (1) a 
lien upon the general equity, by receiving .the benefit, as depending 
upon principles of natural justice, was denied. The party may 
make a special contract : if he neglects to do that, and confides in 
personal credit, why should a Court of Equity interfere, and give 
him what he has not contracted for, a lien upon the estate ? In 

(1) 1 Ves. 154. 
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the usual course of business West India merchants, making advan- 
ces, contract expressly for a real security. 

Sir Samuel RamiUy, and Mr. Hart, for the Defendant Franks : Mr. 
Trower, for the Assignees under the Commission. 

In a case, under these circumstances, one tenant in coounon mak- 
ing great advances by supplies for the benefit of the estate, the Court 
cannot deprive him of the possession, by receipt of the consignments, 
until he has been completely reimbursed. Upon any other terms no 
person would undertake the office of consignee. A West India 
estate in this respect resembles a manufiEictory : Advances are always 
necessary, before any produce can be obtained. The case, put by 
your Lordship, as to the lien of tenant for life for his advances, bears 
some analogy to the case in the law of this country ; that a landk>rd 
cannot determine a tenancy at will without paying what has been 
laid out in a due course of husbandry. Where parties are obliged 
to come into Equity for an account of the rents, and profits, received 
by this Defendant, while in possession, the Court wiU grant the ac^ 
count upon the principle of fair and equal justice. 

Jan. ^9ih. The Lord Chancellor [Eldon]. — ^The Master's Re- 
port in this case, that he does not find, that consignees or tenants in 
common have any such lien, as is claimed, no evidence of any such 
law or usage having been laid before him, and that consequently this 
Defendant has not such lien in either of those characters, 
[*444] has disappointed me extremely ; as I had understood *for 
many years, that in respect of certain articles of supply, 
furnished to a West India estate, the person, providing them, had a 
species of claim against the estate itself : so in the case of tenant for 
life, with regard to the remainder ; and, when I determined the case 
of Marryatt v. HooJce, I understood, that a tenant in common would 
upon similar principles be entitled in the account, as against the other 
tenants in common, and the estate itself, to various chims, which be 
could not claim in this country ; considering the nature of a West 
India estate ; and how far it differs from a mere estate of land in this 
country. This case, however, taking it now, as I must, according to 
the Report, without reference to any such lien, is to be determined 
upon a due application of such principles of Equity as are applied to 
estates in this country ; always having regard to the different nature 
of landed property in the West Indies. 

This is represented as a case of hardship on both sides ; and with 
reference to that it must be recollected, that this is a West India es- 
tate ; which, as such, must be taken by those, to whom it is given, 
subject to the expenses of management ; for let possession be taken 
by either tenant for life, remainder-man, or the executor, who has 
no inierest in the estate, the concerns of the estate could not be car- 
ried on without consignees ; and all moral justice requires, that for 
what in the fair discharge of their duty they became liable to in res- 
pect of the management of the estate they should be indemnified, 
with priority to the claim of those, who have interests in the estate, 
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to be so managed, before any person can have any benefit from it. 
If any probable cause had been laid before the Court, wjien the De- 
cree was made, in 1783, a receiver, or consignee and manager, 
would have been granted ; whose fair expenses would have been paid 
in the first instance, before this Court would have permitted 
*any thing to be taken by the parties entitled ; and it may [*445] 
be represented rather as the efiect of accident, that this 
question arises now, than that a consignee might not have been ap- 
pointed ; who would have been immediately entitled to the benefit, 
which is now claimed. I cannot feel the weight of the argument, 
which attempts to confound the house of Nesbitt and Co. with the 
individual Johti Nesbitt. The decision must be precisely upon the 
same principle, as if distinct persons were consignees of the estate ; 
rendering accounts between themselves as such, and John Nesbitt, 
representing the owners of one third of the estate, and Franks as 
representing the other two thirds ; without reference to the circum- 
stance, that John Nesbitt, the debtor, happens to be a partner in the 
house, to which the consignments were made. I 

I must lay the doctrine of lien out of the question ; except with 
reference to the distinction between an estate in Jamaica and in 
this country : not upon principles of Colonial Law, but, as they ne- 
cessarily must from the different nature of the property be dis- 
tinguished upon principles of natural justice. I have however still 
the opinion I held in Marryatt v. Hookey with regard to a tenant in 
common of a Jamaica estate, that he must, in respect of the differ- 
ent nature, and the expenditure, belonging to the management of 
that property, be allowed the benefit of that principle of English 
law, that would in this country be given in equity to a person, hav- 
ing a species of landed estate, which however could not be repre- 
sented as mere landed property : as a tenant in common of soil, 
containing mines, or alum works : in the management of which 
there must be expenditure incurred, as between the tenants ; and I 
have no conception, that the Court would in such case give the ac- 
count between them without making allowances, that would not be 
given in the case of an estate, to be managed in the or- 
dinary course of * husbandry. Those, who could claim [* 446] 
under the Will, could not derive any advantage from the 
property without employing some individual in the character of con- 
signee. This Court therefore will, as far as principles of equity 
permit, allow to consignees against the estate, claims, incurred for 
the benefit of those, who are to take it : but that ; I admit, cannot 
be, unless upon the circumstances of the title, and the dealing, per- 
mitted by the parties with the estate, the principles of this Court 
will entitle it to allow those claims. ' 

The title to this estate comes before the Court upon the claims 
of creditors, under a mere charge, no estate created for that pur- 
pose, and of the persons, taking the estate, subject to that charge. 
The personal estate appears from the record to have been greatly 
insufficient for the demands of the creditors : from the death of 
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the testator therefore a necessity existed of resorting to that charge, 
to make good those demands, according to the Will ; and, if the 
actual state of things had been laid before the Court at an early 
period, the Court would have appointed a consignee ; and in that 
case would not have taken the possession from him, unless his de- 
mand was paid. Another way of putting this is, that the creditors, 
the tenant for life, all interested in the estate, stanc} by ; and permit 
the consignments from time to time, whether under due authority, 
or not, to be sent to the house of Nesbitt and Co. ; and it is clear, 
that house, if John Nesbitt had remained solvent, would have been 
entitled to a personal remedy against him and Franks : the dealing 
with the estate creating a personal contract ; in respect of which 
the estate is liable. 

Then, adverting to the charge upon the estate, and the fact, that 
the owners permitted Jhis management, the question is, 
[* 447] whether there is an equity for those, who are * called upon 
in respect of their personal liability, to insist, that the 
Court ouglit to reimburse them the expenses, which would have 
been allowed, if the Court had put the estate in the hands of a 
consignee and manager. It is not necessary to claim through John 
Nesbitt : the parties having permitted the consignees all along to 
deal with him, as being entitled as owner of the third. I think 
farther, that Franks's payment of this demand of the consignees, if 
that demand was incurred in the due management of the estate, 
would entitle him, as tenant in common, independent of the doc- 
trine of lien, and any local law or usage of Jamaica : a right, arising 
out of the nature of the estate ; and that would equally attach upon 
estates in this Country. He would have a right to an allowance of 
one third of what he paid to the assignees, before he could be 
called upon to pay over the balance. The Order to make the 
allowances in respect of this third is therefore right. 

See the note to Morris v. Elme, 1 V. 139. 
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[1808, Jan. 11, 12.] 

A JOINT creditor not admitted to prove under a separate Commission of Bankrupt- 
cy for the purpose of receiving Dividends with the separate creditors ; though 
there was no joint property : there being a solvent pailner. 

In these petitions and three others in the paper of bankruptcy the 
question was, whether a joint debt could be proved under a separate 

(1) £r rdattane. 
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Commission for the purpose of reoeiving dividends with the separate 
creditors, where there was no joint estate, but there was a solvent 
partner. 

* Mr* Cookcy in support of the Petition of the joint cred- [* 448] 
itor to prove, mentioned Ex parte Elton (I), Ex parte 
Abell (2), Ex parte Pinkerton (3) ; in which last case there was a 
solvent partner, abroad, and not likely to return; and there was no 
joint property ; and the proof was ordered. 

Sir Samuel RomiUi/y for the assignees, opposed the Petition ; insist- 
ing, that the Order made according to the arrangement in Ex parte 
AbeU (A)y that the creditor should take a dividend upon a sum, not 
exceeding an eighth part, under a Commission against one of eight 
partners, could not be supported ; the consequence of admitting the 
proof, in respect of the bankrupt's proportion of the debt upon a 
contribution, being, that all the dividends must be delayed, until the 
accounts of all the partnership debts were taken ; that in Ex parte 
Pinkerton (5) the Order was made on the ground, that, the solvent 
partner being abroad, the creditor could not frithout great difficulty 
resort to the other fund : but, in general cases the reason against ad- 
mitting the proof, where there is joint estate, that there is another 
fund to which the creditor may resort, applies, where there is a sol- 
vent partner. 

The Lord Chancellor [Eldon]. — ^This question respecting joint 
and separate creditors has been much agitated. Lord Thurlow 
thought, the joint creditors were entitled to prove ; as, though the 
contract was joint, the execution was separate. Lord 
Rosslyn, * when he first came to this Bench, preferred that [* 449] 
rule : which he had often agitated at the bar : but his 
Lordship afterwards established the rule in Ec parte Elton, When 
I succeeded Lord Rosslyn, I declared, that, though the principle of 
that rule appeared to me to be doubtful, the rule was settled ; and 
ought not to be shaken. In Ex parte Pinkerton I was influenced by 
the circumstance, that the solvent partner was abroad. I think, in 
this case a proof cannot be made without resorting to the solvent 
partner. 

In a subsequent Petition Ex parte KendaUy April 5, 1808, the case 
Ex parte Kensington was acted upon without comment. 

See, anUf note 1 to Ex parte EUon, 3 V. 238. The rule laid down in the prin- 
cipal case, Uiat, where there is no joint estate, and none of the parties liable are 
solvent, the debt, though joint, may be proved under a-separate commission. for the 
purpose of taking a dividend, was admitted in Ex parte Sadlerj 15 Yes. 56; Ex 
park Machell, 2 Yes. &> Beat 216 ; but see ExparU Jatueny 8 Mad. 231, that the 

(1) ^fUe, vol. iii. 238 ; see the note, 243. Ex parte Hall, ExparU Chandler, ix. 
35, 349 ; Ex parte Adcerman, post, 604. 

(2) JhUe, vol. iv. 837. 

(3) JhUe, vol. vi. 814, n. 

(4) Ante, vol. iv. 837 ; s^e 840. 

(5) AnU, vol. vi. 814, n. 

VOL. XIV. 19 
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insolvency must be absolote. Any joint creditor may prove under a separate com- 
mission for the purpose of voting m the choice of assignees, or of assenting to or 
dissenting from the certificate, but not for the purpose of receiving a dividend, if 
there is any joint estate whatever, until all the separate creditors are paid, unless 
he is the petitioning creditor: see stat 6 Geo. iV., c 16, s. 68; and note 4 to 
Hmikaf V. GarraU, 1 V. 29a 



ANONYMOUS (1). 
[1808, Jaw. 1L] 

JcTRispicTion in Bankruptcy, enforcing the Commissioners* Order for the attend- 
ance of the Bankrupt ; who had passed his examination, and obtained his Cer- 
tificate. (See n. (1), p. 450.) 

Jurisdiction in Bankruptcy to enforce the Commissioners' Summons for the attend- 
ance of witnesses to prove the requisites to support the Commission, and to 
commit for contempt by disobedience to an Order, though no express authority, 
by the general jurisdiction, [p. 451.] 

The question upon a Petition in Bankruptcy was whether the 
Lord Chancellor could compel the Bankrupt, who had passed his ex- 
amination, and obtained his Certificate, to attend the Commis- 
sioners. 

Sir Samuel Romitty and Mr. Cooke, in support of the Petition. — 
Upon all the Statutes, relating to bankruptcy, this power clearly ex- 
ists ; though they are silent as to the particular mode of compelling 
the bankrupt's attendance. The Statute of James (2) is 
[* 450] * expressed in general terms ; the third meeting was direct- 
ed long afterwards, by a modern Statute. The case Ex 
parte Lund (3) has determined, that your Lordship will compel the 
attendance of witnesses to prove the requisite circumstances to sup- 
port the Commission, if they refuse to obey the summons of the 
Commissioners. By the Statute of 6 George IL ^4) the bankrupt 
after the allowance of his certificate may be compelled by the Com- 
misstoners to attend his assignees. Then it is extraordinary, if the 
Lord Chancellor cannot compel him to attend the Commissioners. 
In Arding v. Flower (5) the Commissioners are considered as a 
Court of Justice, so far as concerns the examination of witnesses. 
Suppose after the last examination the attendance of the bankrupt 
should be necessary, in order to investigate a disputable debt. 

Mr. Richards and Mr. RoupeU against the Petition insisted, that 
there was no authority for such a power ; which is not given by any 
of the Statutes. 



(1) Ex rdattone. 

(2) Stat 1 Jam. I. c. 15, sec. 7. 

(3) Ante, vol. vL 781. This power is transferred to the Commissioners by stat 
6 Gea IV. c 16^ s. 24. See the note, cmte, vol. vL 764. 

(4) Stat 5 Geo. II. c. 30, s. 36. 

(5) 8 Tenn Rep. 534. 
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The Lord Chancellor [Eljoon]. — ^This is a question of great im- 
portance as it concerns both creditors and bankrupts ; but particularly 
as it concerns bankrupts ; for, without the existence of such a power 
the mode of allowing certificates must be very different from that, 
which exists at present. I first had to consider, whether the Chan- 
cellor could order witnesses to attend the Commissioners for the pur- 
pose of proving the various requisites to support the Commission ; 
and after great deliberation I was satisfied, that I ought, 
* when necessary, to compel such attendance. There is [* 451] 
however no express authority given to me by the Statutes 
for that purpose. Neither is any express authority given to me to 
commit for a contempt by disobedience to an Order, made upon a 
Petition : but can any doubt exist, whether I possess such power ? 
The bankrupt Statutes are framed with a view to the authority, with 
which the Chancellor is entrusted in the exercise of his ordinary 
jurisdiction ; and when these Statutes are silent as to the mode of 
compelling obedience to the Orders, that may be necessary for car- 
rying the provisions of the Statutes into effect, it is enforced by the 
general jurisdiction for the attainment of the objects of the Commis- 
sion. If the bankrupt refuses to attend, when his attendance is 
necessary, after he has passed his examination, it is clear, that he 
ought to be compelled to attend. The power to compel him must 
be vested somewhere. It is impossible to execute the Statutes with- 
out implying such a power ; which indeed is justified by the old Acts. 
The jurisdiction must be with the Great Seal. 

The Commissioners therefore must make an Order for the attend- 
ance of the bankrupt ; and I will enforce it (1). 

The power of commissioners of bankrupts to compel the attendance of a bank- 
rupt, whether he has obtained his certificate or not, is provided for by the ;)6th 
section of the statute of 6 Geo. IV., c. 16; and, as to the means of enforcing the 
attendance of witnesses, see the 24th, 33d, d4th, and 37th sections of the said act 

(1) The power of summoning and examining the Bankrupt, whether he shall 
have obtained his certificate, or not, is given to the Commissioners by stat 6 Geo. 
IV. c. 16, s. 36. ' 
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BULLOCK, Ex parte. 
[1808, Feb. 5.] 

A PERSON attainted can be heard as a Suitor in a Court of Justice only for the di- 
rect purpose of reversing the attainder: not in prosecution of a Civil Rigfat 

On that gronnd the Petition of a Bankrupt, attainted under a conviction for Febny 
upon the Statute 5 Geo. II. c. 30, was dismissed. 

Whether the objection to a Commission of Bankruptcy uoon an act of bankruptcy, 
and a sufficient debt, previous to the existence of tne petitioningf Creditor's 
debt^ could be taken bv the Bankrupt, as it might by a Creditor (subject to the 
question of Notice under the Stat 46 Geo. III. c. 135), QtuBre. 

Whether a Commission of Bankruptcy can issue against a person attainted, as he 
may be sued in a Civil Action, Qwtre. 

Upoif the 14th of May, 1807, a Commission of Bankruptcy issued 
against the petitioner : who was duly declared a bankrupt ; and sur- 
rendered at the second meeting ; but at the third meeting, on the 
18th of July, he did not appear; and, having absconded, he was af- 
terwards apprehended in Scotland ; and was capitally convicted at 
the Old Bailey upon an indictment, tried before Heath, Justice, for 
embezzling property (1) to the amount of 201. Sentence of death 
was passed : but execution was respited, at the instance of Mr. Jus- 
tice Heath, until the opinions of the Judges could he had upon the 
several objections, taken by the prisoner. The points, arising upon 
those objections, were argued in the Exchequer Chamber before 
eleven of the Judges : Mr. Justice Rooke being absent. No public 
judgment was given: but it was understood, that the opinion of 
the Judges was unanimous against all the objections to the sen- 
tence (2). 
[* 453] * The bankrupt under these circun;istances presented this 
petition to the Lord Chancellor ; praying, that the Commis- 
sion may be superseded ; stating the facts, and raising the points, that 
were urged upon the trial and before the Judges : but in the argu- 
ment the petition was put upon the single point of an act of bank- 
ruptcy committed, and a docket struck, prior to the debt of the peti- 
tioning creditor. That docket was struck by Hudson Atkinson upon 
the 30th of July, 1806 ; staling himself to be a creditor for lOOL, 
money lent ; the petition, and the affidavit of a clerk of the bankrupt 
in support of it, representing, that the bankrupt was at that time in- 
debted, not only to Atkinson, but also to George Medley, one of the 
assignees under the Commission, and two other creditors to the 
amount of lOOZ. each ; and that several acts of bankruptcy by keep- 
ing house were committed previously to the petitioning creditor's 



(1) 

(2) See The JKw v. BvUock, 1 Taunt 71. One of the objections, taken by the 

bankrupt, was founded upon an error in some editions of the Statutes ; represent- 
ing the words of the Statute 5 Geo. II. c. 30, s. 1, thus, " and being tliereof lawful- 
ly convicted by Judgment or Information.'' In tlie Parliament Roll, which was 
examined upon this occasion, the words are, **by huUdment or Information.** 
These words are omitted in the Statute 6 Geo. IV. c. 16, s. 112. 
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debt, upon which the Commission issued. The petition was oppos- 
ed by the assignees upon the facts, appearing by the affidavits, and 
the examinations, taken under the Commission ; that the docket was 
struck in 1806, in collusion with the bankrupt, and by his Solicitor, 
in consequence of a communication to him by the bankrupt, that he 
must stop, and would get a creditor to strike a docket; that the So- 
licitor was then employed in soliciting a letter of license for the bank- 
rupt ; that no Commission issued upon that docket ; which was with- 
drawn in October, 1806 ; that Atkinson was the nephew and clerk 
of the bankrupt ; aiid was at that time only seventeen years of age ; 
and no debt or trace of any loan by him to the bankrupt appeared 
in the bankrupt's books ; that at the trial Atkinson did not appear ; 
and there is reason to believe, he was kept out of the way ; that the 
debt was never proved ; and that Medley, the assignee, and another 
of the alleged creditors for JOOZ., at the prior date, though exam- 
ined as witnesses, did not state those debts. 

• The late Act of Parliament (1) received the Royal As- [* 454] 
sent upon the 22d of July, 1806 ; enacting, that no Com- 
mission of bankrupt, that shall be hereafter issued, shall be defeated by 
reason of any act of bankruptcy, prior to the contracting the debt of 
the petitioning creditor, if he had not notice of such act of bankrupt- 
cy, when the debt to him was contracted ; but that the issuing a Com- 
mission against such bankrupt, although such Commission shall after- 
wards be superseded, or the striking a docket for the purpose of issu- 
ing a Commission against him, whether any Commission shall have 
actually issued thereupon, or not (2), shall be deemed notice of a 
prior act of bankruptcy for the purposes of this act ; if it shall appear, 
that an act of bankruptcy had been actually committed at the time of 
issuing such Commission or striking such docket. 

Sir Samuel Romillyj Mr. Hart, and Mr. Bell, in support of the Pe- 
tition. — ^The questions, proposed to be argued, in support of this pe- 
tition are, first, whether the bankrupt, under the circumstances, in 
which he is now placed, can be heard upon this petition : secondly, 
whether this Commission can be suppoi^ed ; with reference to the 
objection upon an act of bankruptcy, and a petitioning creditor's debt, 
previous to the debt, upon which this Commission has issued. The 
Judges, over-ruling all the other objections, did not, and could not, 
consider this one ; as, though prior acts of bankruptcy were proved, 
no evidence was offered of any debt, subsisting at that time, upon 
which a Commission could issue ; and therefore no such question 
could arise upon the Judges' Report. 

For the purpose of arguing the •former question it must [*455] 
be presumed, that all the facts, which the Petitioner offers 
to prove, are true ; and that, if proved, they must have produced 
his acquittal. The proposition, that a man, convicted of}felony, can- 

(1) Statute 46 Geo. III. c. 135. 

(2) This part of the clause, making the striking of a Docket, though no Com- 
mission issued, notice of a prior Act of bankruptcy, is repealed by statute 49 Geo. 
ITT ; which is followed by 6 Geo. IV. c. )«, s. 83. 
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not be a Plaintiff in any. civil suit, is admitted. He has no rights ; 
no property ; nothing, which he can be entitled to protect : for that 
purpose, with reference to all questions of civil right or property, be 
is out of the protection of the law ; but not for all purposes. To 
that there is but one exception : where the proceeding is for the di- 
rect and avowed purpose of reversing the attainder, for that purpose, 
and that purpose only, he may be heard ; and if your Lordship's 
judgment shall be against the validity of the Commission, and that it 
ought to be superseded, that judgment will entitle the Petitioaer to ap- 
proach the Throne, for the exercise of the prerogative, upon grounds 
that must be irresistible. 

There is very little of authority to be found upon this subject : but 
some cases, which seem to have a perfect analogy, are put by Lord 
Bacon (1), upon the maxim, '' Non potest adduci Exceptio I^usdem 
Ret, cujvs petitur DissohUioJ^ Amone other cases he says, ^< so, if a 
man be attainted, and executed, and the heir bring a writ of error 
upon the attainder, and the corruption of blood by the same attain- 
der be pleaded to interrupt his conveying in the same writ of error, 
this is no plea ; for then he were without remedy ever to reverse 
the attainder :" citing the Year Books (2). ^' So, if a man be at- 
tainted by two several attainders, and there is error in them both, 
there is no reason but that there should be a remedy open 
[*456] for the heir to reverse those attainders, * being erroneous, 
as well if they be twenty as one." 

So, in Fitzherbert (3) it is stated, that, if a man be committed 
upon the Statute of Provisors (4), he shall have a special writ direct- 
ed to the Sheriff; commanding him, that if the party find sufficient 
sureties, he shall be discharged. So, Littleton (5) states, as a gene- 
ral propositon, the plea of outlawry ; and Lord Coke shows the ex- 
ception ; that in a Writ of Error, to reverse an outlawry, outlawry 
in that suit, or at any stranger's suit, shall not disable the Plaintiff; 
because, if he in that action should be disabled, if he were outlawed 
in several mens' suits, he should never reverse any of them. So. a 
man, having incurred the penalties of a Premunire (6), and thereby 
incapable of suing, may, for the purpose only of reversing that judg- 
ment, sue out a supersedeas. 

The facts upon which this application is made, are clearly es- 
tablished by the affidavit, and not denied ; that previous acts of 
bankruptcy were committed by denials to various creditors, proved 
by the affidavit of the bankrupt's clerk ; and the existence at that 
time of several debts, sufficient to support a Commission. The ob- 
jection of laches, in not producing this case at the trial, though a 
great prejudice to a civil demand, is new, in the administration of 



(1) 
(2) 



Bac. Elem. 6, 7, 8. 

7 Hen. IV. 39 ; 7 Hen. VI. 44. 
(3 j Fitz. Nat Brev. tit Supersedeas, 236 ; 8th edit 538. 
(4 Stat 25, 27, 38, Edward HI. 

(5) Sect 197, Co. Lit 128, a. 

(6) Stat 16 Rich. II. c. 5. See Co. Lit 129, 6. 130, a. 
VOL. XIV. 19* 
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criminal justice ; where life depends upon the conclusion. The ef- 
fect of that laches can only be to throw discredit upon the facts. 
The ground upon which this petition is resisted, is, that 
the docket, struck upon the 30th * of July, 1806, and with- [*457] 
drawn in October following, was struck for unfair pur- 
poses of the bankrupt himself: to compel the creditors to come into 
terms ; and execute a letter of license prepared at the same time by 
his Solicitor. Admitting the purpose, for which that Commission 
was intended, the effect is, that every creditor, whose debt was con- 
tracted before that prior act of bakruptcy, would be entitled to take out 
a Commission ; and exclude all subusequent creditors. All the cred- 
itors are entitled to the benefit of the Act ; without regard to the 
view, with which it was done ; whether fair or otherwise. 

With reference to the late Act of Parliament (1), an Act, not 
made for the benefit of the bankrupt, but to regulate the law, this 
is a 4nere question of construction. The object of that Act couldi 
not be more clearly expressed. That the petitioning creditor in this 
Commission had no actual notice of the prior acts of bankruptcy is 
admitted : but he must be affected with legal, constructive, notice 
under the proviso ; which was not in the Act, as originally framed ; 
but was introduced, before it passed into a law. The effect of that * 
proviso, that a Commission, though afterwards superseded, or a 
docket struck for the purpose of issuing a Commission, whether any 
Commission shall have actually issued thereupon, or not, shall be 
deemed notice, is, that the mere, act of striking a docket, whether 
ever acted upon, or not, being a* proceeding in a public ofiice, to 
which all the world have access, prevents the application of that 
Act of Parliament. It is a great stretch of imagination to suppose, 
that this docket was struck with a view to have the effect of notice 
under the Act, passed only eight days before ; the printed copies at 
that time not containing this clause ; which was the last 
amendment; proposed * only two days before the Act [* 458J 
passed. The object of the docket certainly was to repre- 
sent, that it was intended to take out a Commissipn ; to prevent a 
Commission by any other person ; and perhaps to induce the credi- 
tors to come into terms. The consequence is, that this case must 
be governed by the law, as it stood previous to that Act. 

Then, putting that Act of Parliament out of consideration, one 
question is, whether upon a petition by the bankrupt himself, with- 
out reference to the circumstances, in which he is now placed, this 
Commission could h^ve stood. 

The Lord Chancellor [EldonJ. — I am not aware of any case 
at Law, in which it has been held, that the bankrupt may set up a 
secret act of bankruptcy, committed by himself, in order to defeat 
any action, brought against him, or to support any action, brought 
by him ; though the creditors may ; and I know, the opinion of 
several of }he Judges is, that the bankrupt cannot (2). With refer- 

, (1) Stat 46 Geo. III. c. 135. 

(2) See Ex parte Donovan^ poiiy vol. xv. 6. 
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ence to the right of the creditor also the state of the Law is singu- 
lar ; as, though the Courts will support a Commission against a prior 
act of bankruptcy, unless there was a petitioning creditor's debt, 
capable of supporting a Commission , yet non constat, that any of 
those creditors will come forward. 

For the Petition. — ^The moment an act of bankruptcy is commit- 
ted the property of the bankrupt i» transferred from him to his credi- 
tors : all his property and rights are vested in the creditors at that 
time. The interest of the subsequent creditors will prevent any 
objection by them. The bankrupt, complaining, that he 
[* 459] is pressed by a * Commission unduly issued, and incapa- 
ble, except through that pressure, of producing any benefit 
to his creditors, is entitled to be heard as much as any creditor : 
your Lordship is bound to take notice of the objection ; in whatever 
way it may appear. 

Mr. Leachy Mr. CuUen, and Mr. Bottand, for the Assignees. — 
This is an application in the nature of an appeal from a conviction, 
for the purpose, not of reversing the attainder by any proceeding, 
known to the Law, but with the avowed motive of supporting a pe- 
tition to the Throne for mercy. The assignees are bound by their 
'duty to interfere ; and prevent the interest, vested in the creditors, 
from being thus destroyed. First, a person in this situation cannot 
be heard in any Court of Justice. The attainder, following his con- 
viction, has placed him out of the protection of the Law : Black. (1). 
The exception, admitting a proceeding for the direct purpose of re- 
versing the attainder, cannot authorise this application, impeaching 
the judgment and attainder ; which your Lordship must take to te 
legal. The authorities, that have been represented to bear by anal- 
c^ and inference upon this subject have no application. The heir, 
coming to reverse the attainder of his ancestor, is not an attainted 
person, placed out of the protection of the Law. What principle 
can meet him ; and prevent his being heard in a Court of Justice? 
In the case upon the Statute of Provisors the reason of allowing the 
Writ is, that the ^disability is part of the 'punishment ; and if the 
party can aifect the judgment, that part must fall with the rest. In 
this instance the disability is, not a part, but the legal effect, of the 

punishment. 
[* 460] • It is not contended, that the conviction would be af- 
fected by superseding the Commission. Can laches be the 
ground of this application ? Does our system of Criminal Law, hu- 
mane as it is, enable a party, convicted upon a fair trial, having had 
all the benefit of a Writ of Error, all these objections, except that 
upon the petitioning creditor's debt, having been made, and over- 
ruled, to insist, upon the allegation that he can make out a different, 
and more favorable case, that he shall be tried again ? Such a 
practice would lead to perjury, and the most mischievous consequen- 
ces. On the other hand, from adhering to the strict course of jus- 

(1)4 Black. Com, 380. 



1808.] BULLOCK^ EX PARTE. 460 

tice, no inconvenience can arise ; as any accident will be corrected, 
not by a judicial proceeding, but, according to the daily practice, by 
an application to the Throne, referred to, if not originating with, the 
Judge, who tried the party ; and thus mercy, where a fair claim to 
it exists, is insured. If the attainder had been for any other crime, 
the object of it happening also to be a bankrupt, your Lordship 
could not entertain his petition ; and it is impossible to raise a dis- 
dinction upon the circumstance, that the crime was constituted by 
his conduct under the bankruptcy. 

The facts, upon which this application is brought forward, if they 
had appeared at the trial, could not have prevented the conviction. 
This Commission, if not legal for all purposes, imposed upon the ob- 
ject of it the obligation of rendering a true account. Admitting, 
that previous, secret, acts of bankruptcy were committed, that cred- 
itors existed at that time, whose debts might have supported a Com- 
mission, the consequence cannot be, that, though no other Commis- 
sion may ever issue, or be intended, the bankrupt is discharged 
from all the obligations of the Bankrupt Law, attaching upon him 
under the subsisting Commission. A consequence so enormous 
could not have escaped the attention of the Legislature, so 
lately applied * to this subject. The bankrupt therefore [*461] 
cannot contend, that he has the same right of impeaching 
the Commission as the creditors have. The right is that of the 
creditor, for his particular benefit ; in which the bankrupt has no in- 
terest. In the case of Mercer y. Wise (1) LordKenyon held, that a 
bankrupt cannot take the objection upon a prior act of Bankruptcy. 

The object of the late Act of Parliament ^2) was to prevent the 
mischief to creditors from secret acts of bannruptcy ; requiring, to 
defeat a subsisting Commission, not only a prior act of bankruptcy, 
with a debt, sufficient to sustain a Commission, but, farther notice 
by the petitioning creditor under the subsisting Commission ; either 
express, or what the Act assumes as implied notice : a former Com- 
mission issued, or docket struck ; though not proceeded upon ; which 
is the notice relied on in this instance. That objection was taken 
at the trial ; and the answer was, that under the proviso of the act 
there must be such a docket as would be a good ground for a Com- 
mission ; and this docket never could be so considered. That ob- 
jection was over-ruled ; and Mr. Justice Le Blanc said, the construc- 
tion attempted would totally defeat the object of the Act of Parlia- 
ment. 

The facts, as they appear upon the affidavits, are, that, when the 
act of bankruptcy was committed, upon which the docket was 
struck, there were three persons with legal debts, capable of sup- 
porting a Commission. Two of those persons were examined upon 
the trial : the point was stated by the Judge ; and the attention of 

(1)3 Esp. Ni. Pri. Cas. 216. Sec Exparie Donovan^ post, vol xv. 6. 
(2) Statute 46 Geo. IIL c. 135. 
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the parties was called to it. Atkinson, however, in whose name the 
docket was struck, was only of the age of seventeen ; the 
[*462] * nephew of the bankrupt: living in his house as clerk 
or cellar-man ; entirely dependent on his bounty. The con- 
clusion is, that the person, who struck the docket, was not a credi- 
tor ; that he was an infant, incapable of taking out a Commission ; 
being incapable of giving a bond ; and the docket was in truth 
struck by the bankrupt himself. The question then is, whether a 
docket struck collusively at the instigation of the bankrupt himself, 
not intended as the foundation of a Commission, should have the 
effect of notice against the creditors, whom the Act of Parliament 
professes to relieve. 

Another objection is, that, before a petition by a bankrupt to su- 
persede his Commission can be entertained, he is required to surren- 
der, and submit to the Commission : Ex parte Jones (1) ; which can- 
not be satisfied by the mere formal surrender ; that was made in this 
case : the bankrupt having afterwards absconded from his examina- 
tion ; for which, as well as for concealing his effects, he was prose- 
cuted. A due compliance with the law is required from him. In 
a late case before your Lordship, Ex parte TomkinsaHf the applica- 
tion to supersede the Commission had the consent of all the credi- 
tors : but the Commissioners thought it necessary to state the fact, 
that the bankrupt was at that time under their commitment for not 
answering to their satisfaction ; and upon that simple ground, that 
the bankrupt had not conformed, notwithstanding the consent of the 
assigpees and all the creditors, many of whom, satisfied, that the 
Commission should be superseded, had not proved their debts, 
your Lordship refused to supersede the Commission: and after- 
wards the bankrupt upon his petition to be discharged was put to his 

remedy by Habeas Corpus (2). 
[* 463] • Sir Samuel RamiUy, in reply. — ^There is no legal pro- 
ceeding, by which this attainder can be reversed. A 
Writ of Error would have been nugatory ; as the error must be ap- 
parent upon the record : but the habit of the Judges is to make a 
note of an objection, that does not appear ; and the course, that 
has been taken, seems most proper with reference to the duty of 
your Lordship to advise the Crown upon the consequence of this 
judgment. If this petition was presented by a creditor, there could 
be no doubt. The object of the proviso is to take out of the opera- 
tion of the Act of Parliament every case, where a Commission had 
issued, or a docket had been struck. The mere fact, that such a 
proceeding has taken place in a Public Ofiice, without regard to 
the purpose, has the effect of notice ; and takes away the benefit of 
the Act. The question, whether your Lordship can attend to the 
application of the bankrupt himself, is new. The argument, from 
the rule, that a bankrupt must have submitted to his Commission, 

(1) JhU^ vol. xi. 409. ExparU SU^us, viii. 338 ; post, xvii. 48. 

(2) Ex parte Tomkinson, aniCy vol. x. 106. 
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before he applies to sapersede it, cannot be carried to the extent of 
precluding him from impeaching it in any degree, as then upon his 
trial it would be only necessary to produce the Commission ; instead of 
proving the petitioning creditor's debt, the Act of Bankruptcy and the 
trading; all which circumstances however it was in this instance 
thought necessary to state in the indictment, certainly, considering the 
amount of moral guilt and the impunity of all ranks in society, ex- 
cept a trader, committing the same actions, there never was a 
harsher law, however necessary in this great commercial country, 
than the Act of Geo. 11. (1). The case oi Mercer v. Wise (2), the 
only authority against the application of the bankrupt him- 
self * is merely an extra-judicial opinion, expressed upon [* 464] 
a trial at Nisi Prius. Should a Commission be supported 
to this effect ; which cannot answer any useful purpose ? No dis- 
tribution can be made under it. The assignees, aware of all those 
facts, will not act ; being liable to refund, if another Commission 
should be taken out ; and one of the assignees is himself one of 
those creditors, who has the power of doing complete justice by su- 
perseding this Commission, and taking out another ; which would 
legally issue. 

The Lord Chancellor. — Could a Commission be taken out after 
attainder? That is a considerable ppint; recollecting all, that is 
to be done under a Commission. In Foster (3) it is held, that 
an attainder does not prevent a civil action against the attainted 
party. 

Sir Samuel RomiUy. — ^That is certainly a considerable point. It 
is suggested, that in RylaruTs Case it was done. 

The Lord Chancellor [Eldon]. — ^If I had not been called upon 
by the important nature of this petition, and the circumstance, that 
it has been a considerable time before me, to give it great attention, 
or if it was necessary, that I should consume much time in stating 
the grounds, upon which I must discharge my duty, it would not 
be proper without more deliberation to express my opinion 
upon such a question : but having * upon this case a very [* 465] 
clear opinion, which may be stated in a few words, I 
shall do better by delivering the petitioner at once from his anx- 
iety as to the result of this application, than by postponing the judg- 
ment. 

The question upon this occasion is not, what weight may be due 
to the circumstances, communicated to me by this mode of inform- 
ation, if it should hereafter be my painful duty to advise upon the 
final fate of this unfortunate man. The single point for con- 
sideration here is, what under the circumstances I can lawfully do, 
administering the justice of the country in bankruptcy ; and the 
opinion I had upon first reading this Petition remains ; that it is ex- 
tremely difficult to represent the petitioner as entitled to be heard 

1) Stat. 5 Geo. 11. c. 30. 

;2) 3 Esp. Ni. Pri. Cas, 2ia 

3) lifDonald at the suit of Rnmsa/f Fob. Cro. Law, 61. 
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for that purpose, which is the direct object of this Petition ; a man, 
attainted for felony ; connected certainly with the circumstances of 
his demeanor under the bankruptcy : but the effect, as has been well 
observed by Mr. Bollaud, is the same, as if the felony had been of 
another nature, distinct from the bankruptcy. The question is upon 
the effect of this attainder as to the right of the party, who is the ob- 
ject of it, to be heard for this civil purpose. There is no doubt, that 
an attainder may be reversed ; and that the party may be heard for 
the purpose of reversing it : but his proceeding must be for the di- 
rect purpose of affecting the attainder ; and I cannot think, that the 
authorities are removed by the observation, that this application, 
though not directly to affect the attainder, is a mode of giving in- 
formation to the individual, who, not as the Chancellor, sitting in 
bankruptcy, but in another character, may be the person, who is to 
discharge the duty of communicating the circumstances for the pur- 
pose of having it considered, whether they call for the exercise of 
mercy, that may be interposed between the attainder and the effect 

of it. That objection therefore has not been removed. 
[• 466] ♦ Farther, upon other views of this case it is extremely 

difficult to interpose. If this had been the application of a 
bankrupt, who was not attainted, to supersede the Commission 
against him, it would be impossible to do that in this stage without 
directing farther proceedings ; to which I do not know how to make 
this man, standing attainted, a party. In the other case, supposing 
him not attainted, the objection, that he could not set up a secret act 
of bankruptcy, is in the opinion of many persons, now living, a grave 
objection : whether effectual or not, it is not necessary to deter- 
mine (I) : but, if upon other grounds the validity of this Commis- 
sion oi Bankruptcy should be tried, before I could interpose upon the 
Petition of the bankrupt, that would form one ground, upon which 
its validity might be questioned. This cannot be represented as a 
case, in which there has been no trial of the bankruptcy. A direct 
trial of the validity of this Commission has taken place of the most 
solemn nature. The bankrupt was called upon by his interest, in the 
deepest sense, to prove the invalidity of the Commission ; and, what- 
ever may be the consequences of his miscarriage or negligence, which 
will be considered in the proper place, I am bound to say, that in the 
most solemn trial, upon which he was most deeply interested to undo 
the Commission, his attempt has failed. 

Many points occur upon that clause in the late Act of Parlia- 
ment (2) ; which clause would, I think, have been better omitted. 
It is difficult in some sense to say, that a docket may be struck, not 
for the purpose of taking out a Commission ; and I do not deny, 
that the argument upon the effect of the Act has great weight : yet 
still the question is, whether this docket was within the meaning of 
this Act struck for the purpose of taking out a Commission ; 



iJi 



See Ex parte Donovan, post^ vol. xv. 6. 

Statute 46 Geo. TIT. c. 135; see the note, <infe, 454. 



and though another act of bankruptcy may be set up, if the act, 
upon which the creditor has proceeded, cannot be sustained, 
where the objection is to the petitioning creditor, as in the 
case of a minor, the debt of another creditor cannot be set up ; the 
Commission must proceed upon the debt of that creditor, who struck 
the docket, until that proceeding is removed. Other points, extremely 
material, may be conceived. 

The Bankrupt Laws impose many hardships upon the bankrupt : 
on the other hand, if he can set up a secret act of bankruptcy, and, 
availing himself of it, set aside the Commission, the creditors are 
placed in a situation of difficulty, in which they ought not to be, and 
from which it is not easy to relieve them. The bankrupt may per- 
mit the Commission to proceed without objection, until he has ob- 
tained his certificate ; and he has the whole benefit, if the creditors 
do not find out, that he has concealed any of his efiects : but if they 
happen to make that discovery, the instant they complain he brings 
forward the secret act of bankruptcy ; and thus defeats all prosecu- 
tion. 

Upon the short ground I stated originally my opinion is, that I 
cannot relieve the bankrupt in this mode of proceeding. 

The Petition was dismissed (1). 

1. By the 112th section of the statute 6 Geo. IV., c. 16, it is enacted, that if 
any bankrupt shall remove, conceal, or embezzle any part of his estate or effects, 
to the value of ten pounds or upwards, every such bankrupt shall be deemed guilty 
of felony : the punishment, however, is no longer capital, but is restricted to 
transportation for life, or for any term not less than seven years ; or, if the court 
before which he shall be convicted thinks fit, he may be imprisoned only, or im- 
prisoned and kept to hard labor, for any term not exceeding seven years. The 
19th section of the said statute enacts, that no commission shall be deemed inval- 
id by reason of any act of the bankruptcy prior to the petitioning creditor's debt, 
provided there has been a sufficient act of bankruptcy subsequent to such debt 
The 83d section of the statute enacts, that, not the striking of a docket, but the 
issuing of a commission shall bo deemed notice of a prior act of bankruptcy, if any 
such has been actually committed before the issuing of the said commission, and 
if the adjudieaHon has been noticed in the London Grazette, and the persons to be 
affected by such notice may be reasonably presumed to have seen the same. 

2. A report of the proceedings, both at law and in equity, in BtUlock^s case, may 
be found in 1 Taunt 71—94. 

3.' That it may be competent to creditors to take certain objections to a com- 
mission which the bankrupt himself could not has been repeatedly declared, see 
Ex parte Donovan, 15 Ves. 7; Ex parte IGrk, 15 Ves. 468 : but Lord Eldon has 
observed, there may be very weighty and powerful arguments urged against that 
doctrine, especially with reference to criminal cases : Ex parte Lees, 16 Ves. 476. 

(1) The bankrupt afterwards received a pardon upon condition of being trans- 
ported for life. 
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SHACKLE t;. BAKER. 
[1808, Feb. 6.] 

Undertaking upon Sale of the Good-Will of a Trade (a), not to cany on the 

same business (6), and to use the best endeavors to assist the purchaser, &c. 
The Remedy for a Breach is an Action, or Issue Quardum Dcmmficatua ; and an 

Injunction against proceeding under a Judgment for the consideration upon 

Affidavits before Answer was refused. 
Distinction between Penalty and liquidated damages under a Covenant upon Sale 

ofGood-Will,[p.469.] 

A MOTION was made before answer for an Injunction to restrain 
the Defendants from proceeding at law under a judgment, recovered 
in an action ; upon affidavits ; stating an agreement for the sale to 
the Plaintiff of the good-will of the business, carried on by the 
Defendant and his wife, as milliners, in consideration of the sum of 
20002. ; that the Plaintiff proposed, that a covenant should be given, 
that the Defendant and his wife would not for the space of ten years 
carry on, or use, or permit any other person to carry on, &c. the same 
business in Middlesex, London, or Westminster; and that they 
would use their best endeavors to assist the Plaintiff, and procure 
customers, &c. ; that this covenant, being objected to by the Defend- 
ant and his wife, upon the ground, that it was an impeachment of 
their honor, and unnecessary, was waived by the Plaintiff upon the 
mere undertaking of the Defendant and his wife ; that in breach of 
that undertaking they were encouraging their sister to come from 
Liverpool, to carry on the same business in Bruton Street, in the 
neighborhood of the Plaintiff's house in Bond Street ; and that the 
Defendants had obtained the promise of one of their former customers 
to deal with their sister ; and the deponent believed they had so done 
in other instances. 

Mr. Richards and Sir Samuel BjomiUy^ in support of the Motion, 

(a) What is the *< good-will of a trade." See Stoiy, Partnership, § 99; poti, 
CndtweU v. Lye, 17 V. 336; Dougherty v. Van JSTostrandy 1 Hoffm. 68, 69, 70; 
and an able review of the doctrine by Professor Greenleaf, 16 American Jurist, 
87-92 ; see anU notes (a) and {b) Hammond v. Douglas, 5 V. 539. 

(h) As to contracts in restraint of trade, see Bryson v. WhiUhead, 1 Sim. & Stu. 
94 ; Peirce v. FuUer, 8 Mass. 223; Perkins v. Lnpnany 9 Mass. 530; SUams v. 
BarreU, 1 Pick. 450; Palmer v. Stebbins, 3 Pick. 188 ; JVbife v. Bafe», 7 Cowen, 
307 ; Pierce v. Woodward, 6 Pick. 206 ; 1 Story, Eq. Jur. § 292 ; Piatt, Covenants, 
571. 

A bond eonditioned, that the obligor shall never carry on, or be concerned in, 
the business of founding iron, was held to be void in Massachusetts. JUger v. 
Thacher, 19 Pick. 51. 

It may be questioned, whether the ancient rule of the common law, that a bond 
in general restraint of trade is void, may not be referred to some ^uliahties of 
the early leffislation of England, and also to an early stage of civilization, so that 
it is not applicable in the United States. Formerly persons could not use a trade, 
unless they had served an apprenticeship of seven years ; so that a person, who 
had bound himself not to pursue the trade in which he was educated, practically 
shut himself out from all trades. This would not be the case in the United States. 
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relied upon the bad faith of the Defendants in this transaction ; and 
referred to Barret v. Blagrave (1). 

♦ The Lord Chancellor [Eldon]. — I cannot see my [♦ 469] 
way to grant an Injunction in this case. If it had been 
nothing more than a purchase of the good-will of this trade, the 
vendor would be at liberty to set up the same trade in any other sit- 
uationb Against that the purchaser has the choice of several secu- 
rities. He may rest upon the assurance of the vendor : he may re- 
quire a covenant : but, resting upon a covenant, he can have nothing 
more than an action for damages ; and the observation, that such an 
action is an extremely imperfect remedy, has been repeatedly made. 
The parties may therefore proceed to ascertain for themselves, what 
shall be the damages from time to time ; and, unless they are so awk- 
ward, as to put that in the shape of penalty, instead of liquidated 
damages, there is a perfect and absolute remedy. 

Considering the covenant, which this Plaintiff proposed to have, 
as having been kept out by bad faith (2), yet, if I now enjoin before 
Answer, or any default of appearance, I must, upon the ground of 
fraud, give the same effect to the agreement as I should give at the 
hearing, if the covenant had been contained in it ; and in a case, 
where there is no lease to be forfeited, as in Barret v. Blagrave (3) ; 
but the whole breach consists in the damage, to be compensated by 
an action, to be brought against the Defendant, for permitting the 
same business to be carried on, (which must mean for his own ben- 
efit) ; and not using his best endeavors to assist the Plaintiff, and pro- 
cure customers, &c. I do not see, what the Decree could do upon 
those words, except by an issue Quantum Damnificatus. In Sloman 
V. Walter (4) Lord Thurlow would not go farther. 

* When the Answer comes in, the Plaintiff may move [* 470] 
again (5). 

The policy of the law will not allow a general restraint of trade ; a contract to 
that effect, although a valuable consideration may have been paid for it, is void, 
both as being oppressive to one party without benefit to the other, and also as a 
mischief to the community at large : MikhtU v. Reynolds^ 1 P. Wms., 192 ; Mor- 
ria V. Colman, 19 Ves. 4«38 : but, when the restraint only extends to the carrying 
on a trade in a particular place, the contract, if made upon good consideration, 
will be supported: Milchdl v. Reynolds, 1 P. Wros. 181. The good-will of a 
trade may be the necessary consequence pf sole ownership of property made the 
subject of contract : when this is the case, such contract, if clearly proved, will 
be executed in equity ; for here the good-will is only an accessory, not the sole 
subject of agreement: Kennedy v. Lee, 3 Meriv. 452: but equity will not specifi- 
cally execute a contract for sale of a mere good-will : Baxter v. ConoUy, 1 Jac. & 
Walk. 589 ; though, when such contract does not remain injieri^ but the transac- 
tion has been completed, and guarded by such stipulations as do not contravene 
public policy, a court of equity will restrain any fraud upon such agreement : 
;Simt^ v. Fromont, 2 Swanst 320. Where a man sells the good-will of a trade, 

(1) Ante, vol. V. 555 ; vi. 104 ; Morris v. Cohnan^postf xviii. 437. 

(2) CruUwell v. Lye, post, vol. xvii. 335; 1 Rose Bank. Cas. 123; Harrison v. 
Gardner, 2 Madd. 198. 

{li} ,'1ntt, vol V, 555 ; vL 104. 

(4^ 1 Bro. c.a4ia 

(5} Bryson v. ffhikhead^ 1 Sim, & Stu, 14. 
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&nd covenants to make it as profitable as he can, the actual profit made is not that 
which the vendee is bound to take ; he will have an action of covenant, if he can 
establish a title to more, which might have been made but for the default of the 
vendor: Scott v. Madcinlosh, 1 Ves. & Beat 565. And, if a business be sold, 
with a condition that the vendor shall not engage in any similar concern to the 
prejudice of the vendee, the contract must not l)e evaded by setting up (so as to 
mterfere with the vendee) what is only colorably a different business : Williams v. 
tFiUiamSj 2 Swanst 253. 'But, when the good-will of a bankrupt's trade is sold 
under the commission against him, the bankrupt will not be estopped, by such sale, 
from engaging again in the like trade in the same town, although to profess to 
carry on a continuation of the same trade, under the same establishment, would, 
certainly be fraudulent, as against the purchasers of his fonner business : CVmU- 
tDcU V. Lye, 17 Yes. 346. Express covenants, that a party will do no act by which 
a good- will can be lessened in value, are not necessary to au&orize the inter- 
ference of equity ; not only if the vendor induces a belief that he will not again 
embark in the same trade, but if a third person even stand by and encourage the 
purchase of a good- will, thereby creating a confidence that he will not en^ge in 
any concern prejudicial to the subject of sale, and inducing the vendees to involve 
themselves, tnat would be such a fraud as would justify the interference of equity : 
CruttoeU v. Lye, 17 Ves. 341 ; Harrison v. Gardner, 2 Mad. 220. Where a coven- 
ant, however, by which it was proposed to give to the purchaser a guaranty for 
the full enjoyment of the good will sold, is not actually contained in the written 
contract, an injunction cannot be obtained before answer, or default of appearance 
to the complainant's bill ; for though, when it shall have been clearly shown that 
such covenant was kept out by baid faith, equity may be induced to interfere on 
the ground of fraud, it would be too much to issue an injunction, as of course, 
upon the filing of the bill : Harrison v. Gardner, 2 Mad. 221. 
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Bequest to the child or children of the Testator's two daughters in Terms, cre- 
ating a Tenancy in Common : viz. equally to be divided, &c ; to be paid at 
twenty-one, or marriage of daughters^; with survivorship upon the death of any 
before his or their shares become payable : the accrued share to be equaUy di- 
vided, and to be payable, &c. as tne original shares: the Issue of any dying in 
the life-time of the two daughters to stand in the place of the parent ; and a 
limitation over in case his daughters die without Issue ; or, having had Issue, 
such Issue should die in the lim-time of his daughters. 

The event of the death of a child above twenty-one not being within the survivor- 
ship expressed, his interest vested in his representative, subject to the ultimate 
contingent limitation (a), 

Andrew Moffat by his Will, dated the 6th of June, 1780, after 
sooie legacies, gave to trustees the sum of 15,000Z. : in trust to lay 
it out in government securities, and pay the interest to his daughter 
Martha Norris for life, for her separate use ; and after her death, 
and a provision for maintenance, to pay or transfer to and amongst 

(a) See Woodcock, v. Dorset, «3 Bro. C. C. (Am. ed. 1844,) 569, note (1), 570, 571, 
notes (4) and (a) ; note (a) Willis v. WiUis, 3 V. 51. 

In case of doubt, vested rather than contingent interests are favored. Olney v. 
HaU, 21 Pick. 811, 314; Dingley v. Din^ley, 5 Mass. 535; Botoes v. Porter, 4 
Pick. 19d ; ShaHuck v. Stedman, 2 Pick. 4G8, 469 ; Dawson v. KQkU. 1 Bra C. C. 
(Am. ed. 1844,) 119-125, and notes. 
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all and every or any child or children of his said daughter in such 
shares and proportions and in such manner as after-mentioned : viz. 
if there should be but one such child> the whole to such child, at such 
age and time as his said daughter should by Deed or Will appoint; 
and in default of such appointment then to such child, if a son, at 
the age of twenty-one years ; and, if a daughter, at her age of twen- 
ty-one, or on her day of marriage, which should first happen after 
the decease of his daughter ; and, in case there should be two or 
more such children, then the said 15,000/., or the securities, &c. to 
be paid or transferred to such two or more children in 
such shares and proportions at such * age or ages and in such [* 47 1 ] 
manner as his said daughter should by Deed or Will ap- 
point; and in default of such appointment then to pay or transfer 
the same to and among such two or more children share and share 
alike ; sons' shares to be paid or transferred to them at their ages 
of twenty-one years ; and daughters' shares at that age or mar- 
riage ; which should first happen after the decease of his said daugh- 
ter Martha Norris, and in ca^e his said daughter should die without 
issue, he then gave the sum of 12,0002., part of the said sum of 
15,000/., to his trustees to pay and dispose of the same and the in- 
terest thereof to and among the children of his daughter Elizabeth 
Mills, as therein mentioned ; and he directed his trustees in case of 
the death of Martha Norris without issue to pay or transfer the sum 
of 3000/., residue of the said sum of 15,000/., to such person or per- 
sons and in such manner as Martha Norris should appoint ; and in 
default of appointment the trustees were to remain possessed of the 
said sum of 3000/. upon the like trusts, &c. as declared concerning 
the 12,000/. 

The testator then devised freehold estates in Essex to the trus- 
tees ; upon trust to receive the rents during the minority of his 
grandson Andrew Moffatt Mills, an iniant near the age of five years, 
for maintenance, &c. ; and upon his attaining twenty-one to convey 
to him and his heirs : but in case of his death under twenty-one 
then to sell ; and the money, produced by the sale, with the surplus 
rents beyond maintenance, to be paid to and among and to be equal- 
ly divided between the children of the testator's daughters Eliza- 
beth Mills and Martha Norris, share and share alike : suph of the 
said children as shall be sons to be paid at their respective ages of 
twenty-one years, and such of the said children as shall be daughters 
to be paid at their respective ages of twenty-one years, 
or day of marriage, respectively ; which shall * first happen : [* 472] 
provided always, that if any such child or children shall 
happen to die, before his or their share or shares became payable, 
then and in such case all and every the share and shares of such 
chijd and children so dying shall from time to time go and accrue to 
the survivors and survivor others and other of the said children ; and 
shall be equally divided between or amongst such survivors or sur- 
vivor and others or other of them if more than one share and share 
alike ; and the same shall be payable or transferable at such respec- 

VOL. XIV. 20 
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live ages, days, and times, and shall go in the same manner to such 
surviving and other child or children then in being as is hereinbefore 
provided and declared touching his, her, or their, original share or 
shares; and as to all the rest and residue of his goods, chattels, &c. 
and other his estate and effects both real and personal whatsoever and 
wheresoever, he gave, devised, and bequeathed, to his trustees, upon 
trust to sell, as soon as they conveniently can after his decease, and 
to invest the money in government or real securities, and to pay, 
&c. the same and the interest to and amongst and to be equally di- 
vided between and go to the child or children of his said two daughters 
Elizabeth Mills and M&rtha Norris in like manner as the money to 
arise by the sale of his real estate (in case his grandson Andrew Mof- 
fatt Mills should die before he attains the age of twenty-one years) 
as hereinbefore directed : provided, that if any daughter of his said 
daughters should marry before twenty-one without consent of tlieir 
respective parents, or, in case of their deaths, of his trustees, or the 
survivor, or his executors, &c. such daughter or daughters should 
forfeit one half of all such sum or sums as she or they would have 
been entitled to under the Will : the forfeited share to go among 
the others, as their original proportions: the issue of any child, dying 
in the life of Elizabeth Mills and Martha Norris, to stand 
[* 47dJ in the place of their parents respectively. * And in case 
his said daughters should die without issue, or, having had 
issue, such issue should die without issue in the life-time of his said 
daughters, then in trust to convey, transfer, and assign, all his real 
and personal estate unto, and so as the same may be absolutely vest- 
ed in, his brothers, James and Aaron Moffatt, their heirs, executors, 
&c. to hold his real estate to them, their heirs and assigns, for ever 
in equal shares as tenants in common and not as joint-tenants. 

In the year 1781 a Bill was filed on behalf of Andrew Mofiktt 
and two other infant children of Elizabeth Mills ; and by a Decree, 
made in that cause, the Will was established ; and the necessary di- 
rections were given as to the bequest of 15,000/., &c. Martha Nor- 
ris, after the death of her husband Hugh Norris, married John Bay- 
ard ; Elizabeth Mills also, having become a widow, married Walter 
Hammond ; and there was issue of both those marriages ; one of 
whom, Augusta Hammond, died under the age of twenty-one, with- 
out issue. Three Reports were made ; ascertaining the parties, en- 
titled to the residue. After the last Report, by which ihey appeared 
to be eight in number, Hugh Moffatt Norris, one of the children of 
Martha Norris by her iirst marriage, died, having attained the age of 
twenty-one ; and by his Will he bequeathed all his effects to his 
mother Martha Bayard. 

This Bill was filed by the only surviving children of Martha Bay- 
ard ; praying a declaration, that the share and interest of Hugh Mof- 
fatt Norris in the residue of the testator's estate had survived to the 
Plaintiffs, and to the other grand-children, subject to the contingen- 
cies of the Will ; and praying an apportionment accordingly 
[*474J * Mr. Alexander and Mr. BuUer^ for the Plaintiffs : Mr. 



Martin and Mr. Trawer, for the eldest grandson, Andrew Mof- 
.fiitt Mills; and Mr. ^e^Aere//, for the other surviving grand-chil- 
dren of the testator, Defendants. — Though upon the first words of 
this residuary bequest, considered separately, each child of ^ the tes- 
tator's two daughters would have had a vested interest, yet upon the 
whole Will, particularly the last clause, no share can be considered 
as vested during the lives of the daughters ; and therefore the share 
of the deceased child Hugh Mofiatt Norris was not transmitted to 
his representatives ; but survived to the other children. The rule of 
construction is, that, where an interest in the nature of a tenancy in 
common is given, yet, if the legacy is given over upon the death of 
all those persons, though no intention is expressed as to the event of 
the death of one or two only, in that case survivorship shall prevail ; 
as the Court would imply cross remainders of real estate ; Armstrong 
V. IMridge (A). 

Sir Samuel RomiUy and Mr. Courtenay, for the personal represent- 
atives of Hugh Moi&tt Norris, deceased. — ^There are no words, giv- 
ing over to the surviving children, in the event, that has happened, 
the death of a child, having attained the age of twenty-one, the 
share of that child. They claim it only by implication from the be- 
quest over of the whole in the event of the deaths of the two daugh- 
ters without having ever had issue, or, if any, the failure of that is- 
sue in the lives of the daughters. Such an implication has never 
been made. The case of Hope v. Lord Clifden (2), and 
others of that * class, go a great way to decide this. In [* 475J 
•those cases it was held, that the word ^^ payable " must 
be understood vested ; and in Hope v. Lord Clifden, though the 
proviso was much relied on, as showing, that it could not be the 
meaning of the settlement, it was held, that, however difficult it 
might be to struggle with the words, that must be the construction. 
The case of Schenck v. Legh (3), is very like this. 

Mr. Alexander, in reply. — The case of Hope v. Lord Clifden^ and 
all those of that class, except Schenck v. Legh, which may be dis- 
tinguished, turn upon a difierent principle. In the former cases the 
portion, vested at the age of twenty-one or marriage, could not be 
actually received by the infant until the death of the parent ; who 
had an estate for life : and upon the extreme inconvenience from 
postponing the vesting, the construction, that the word " payable " 
in the limitation over must be referred, not to the time of the actual 
receipt, but to the period of the age of twenty-one or marriage, was 
adopted. In Schenck v. Legh, where survivorship was not implied, 
it is true, the bequest over was, not merely upon the deaths of all 
the children, before their portions were payable, but expressly, as in 
this Will, upon the death of all in the lilfe of their mother : but the 
anterior interest for life of the mother, which is not in this Will as to 
this fund, distinguishes the cases. 

(1) 3 Bro. C. C. 215. 

(2) AnU, vol. vi. 499. 

(3) AnU, vol. ix. 300 ; Legh v. Haver/kid, v. 452. See the note, iiL 55, fFUlii 
v. imia. 
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The Master or the Rolls said, he must look at the case of 
Schenck v. Legh ; upon which occasion he had very much consid- 
ered the analogous cases ; and suggested, that there was 
[* 476J * an old case, of a bequest to three persons, with a limita- 
tion over upon the death of all before a certain event : and 
survivorship between them was implied. 

Mr. Alexander said, that was the case of Scott v. Bargeman (1). 
Sir Samuel Romitty observed upon it, that the implication was 
necessary ; but there was no instance of a legacy to three persons, 
as tenants in common, with a limitation over upon the deaths of all, 
in which survivorship has been implied. 

Feb. 8ih. The Master of the Rolls [Sir William Grant].— 
This case is scarcely to be distinguished from Schendc v. Legh (2) ; 
in which the analogous cases were considered : and where it was 
held, that the shares were vested as between the children them- 
selves, whatever might become of the question as to their devesting 
in favor of others on the contingency, provided for by the deed. 
The period, at which the shares of the residue are to be paid, is that 
of twenty-one with respect to sons, and twenty-one or marriage with 
respect to daughters. When the testator immediately afterwards 
provides for survivorship, in case any die, before their shares become 
payable, it is the same thing, as if he had said, before the sons attain 
twenty^one, or the daughters attain twenty-one or marry. The tes- 
tator farther declares, that the accrued shares shall be payable or 
transferable at such respective ages, days, and times, as was therein 
before provided, touching the original shares. The ages, days, and 
times, therein before provided, were twenty-one or marriage. Hugh 
Moffatt Norris had attained twenty-one. The case has 
[* 477] * not happened in which his share was to survive to the 
other children. 

But towards the end of the Will a new contingency is intro- 
duced ; on which the shares of all the children were to go over to 
the testator's two brothers ; viz. that of all the issue of the daugh- 
ters dying without issue in their life-time. And it is said, that, as 
none of the shares can absolutely vest, till this contingency be de- 
termined, survivorship must take place as to the shares of those, 
who ^ die in the mean time. The effect of this limitation the Court 
is not at present called upon to determine. But, supposing it such 
as is assumed, the alleged consequence would not follow. Tl^e tes- 
tator might fix upon one contingency, on which survivorship was to 
depend, and another, and a different one, on which the general 
limitation over was. to take effect. He has expressly fixed the event, 
in which survivorship shall take place : viz. death before twenty- 
one of marriage. There is no ground for adding an implied case to 
that, which is expressed, where the implication is in no wise neces- 
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sary. The cases, that have been cited, were either cases, where 
only life interests were originally given, or cases of cross remainders 
of real property. Neither can have any direct application to the 
present. The tenant for life has nothing, that he can transmit. In 
the case of cross remainders there i^ no alternative, but either to 
hold, that the remainder over immediately takes effect, or, if that be 
prevented by the obvious intention of the testator, that cross re- 
mainders are to be implied. But here the representative can take 
whatever interest the deceased child had ; whether that interest be 
absolute, or liable to be devested on a contingency. The represen- 
tatives of Hugh Moffatt Norris stand precisely in his place ; and 
take such interest absolute or defeasible as he himself had in the 
funds in question. 

When a will creates a tmst, subject to a previous life interest given, to pay and 
tnnifer the tnist funds to certain individuals equally, at their respective affes of 
twenty-one yeara, with a clause of survivorship in case any one or more would 
die, before his or their share or shares become payable, and a limitation over in 
case the whole number should die before the said trust-moneys become payable, 
the word ^* payable " is, here, a word of ambiguous import ; it may either have ref- 
erence to tne capacity of the persons to take, in which sense, the age of twenhr- 
one is fixed by the will as the time at which the shares shall be payable ; or, the 
word may be understood in another sense, as referring to the interest of the tenant 
Tot life, till whose death the shares could not be payable. The distinction may be 
of the utmost importance, both as affecting the claims bv survivorship^ and the 
limitation over; but the true construction must be collected from the context, and 
the evidence it affords of the testator's intention: Haltfax v. WtUon^ 16 Ves. 172. 
The decided leaning, however, of courts of equity is in favor of holding interests 
given to a child, who has attained majority, or who, if a female, has married, to be 
vested, although the actual possession is deferred : see, cmie, the notes to fFiUu v. 
ffiUu, 3 V. 51. The princijml case, and the analogous decisions, were adverted 
to in the judgment delivered in Beauman v. Stocky 2 Ball. & Beat 414. 
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CARR t;. LORD ERROLL. 

[RoiJ.8.— 1808, Feb. 16, 18.] 

Testator directed, that all his plate, furniture, &c. at his mansion-house should 
remain there as heir-looms ; and devised the same to Trustees upon Trust to 
permit the same to go together with the mansion-house to such persons as 
should from time to time be entitled to it for so long time as the Rules of Law 
and Equity would permit ; and devised his real estates to Trustees to the use 
of several persons and their first and other sons, &c. successive! j, in strict set- 
tlement. 

The absolute Interest in the personal chattels vested in the first Tenant in Tail ; 
and upon his death under age passed to his representative (a). 

Whether there is any distinction m the execution of an executory Trust bv Will, 
and a Covenant by Marriage Articles, for such a limitation of personal cnattek^ 
QtMere. 

Sir William Carr, Bart, by his Will, dated the 19th of October, 
1776, directed, that all his plate and furniture, &c. at his mansion- 
house at Etal in Northumberland should remain there as heir-looms ; 
and devised the same to his brother Robert Carr and Henry Col- 
lingwood, their executors, &c. ; upon trust to permit the same to go 
t(^ther with the said mansion-house to such person or persons as 
should from time to time under his Will become entitled to it for so 
long a time as the rules of Law and Equity would permit ; and de- 
sired, that an inventory should be taken by the executors. 

The testator then devised all his real estates whatsoever and 
wheresoever to Sir William Blackett and William Trevelyan and 
their heirs, to the use of Robert Carr and Henry Collingwood, their 
executors, &c. during the term of 1000 years, upon the trusts after 
mentioned ; and from and after the end or other sooner determina- 
tion of that term, and subject thereto, to the use of William Hay, 
second son of the testator's daughter the Countess of Erroll, for life, 
without impeachment of waste, but subject to the provisoes and con- 
ditions therein after contained ; and, after the determination of that 
estate in his life by forfeiture or otherwise, to the use of 
[* 479] * the trustees and their heirs during the life of William 
Hay, in trust to preserve the contingent uses after limited ; 
but to permit William Hay during his life to take the rents and 
profits ; and after the decease of William Hay, to the use of the 
first son of the body of William Hay and of the heirs male of the 
body of such first son, but subject to the provisoes and conditions 
thereinafter contained ; and, for default of such issue, to the use of 
the second, third, fourth, and other sons of the body of William 
Hay, severally, successively, and in remainder, &c. and of the sev- 
eral and respective heirs male of the body and bodies of all and 
every such son and sons : but subject to the provisoes and condi- 

(o) Whether there can be an estate-tail in chattels ; see anU^ note (a) Fanhfce 
v. Jbrrf, 2 V. 536 ; note (a) Rawlins v. Gol4frapj 5 V. 440. 

As to the remainder and limitation of chattels, see anfe, note (a) Dovglas v. 
Chalma', 2 V. 501. 
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tions thereinafter contained ; and, in default of such issue, to the 
use of the third, fourth, fifth, and every other son and sons of the 
body of the Countess of Erroll, &c. and of the several and respective 
heirs male of the body and bodies of all and every such son and 
sons ; but subject to the provisoes and conditions thereinafter con- 
tained ; and, in default of such issue, to the use of the second son 
of the body of the testator's grandson George Lord Hay, and of the 
heirs male of the body of such second son ; but subject to the pro- 
visoes and conditions thereinafter contained ; and, in default of such 
issue, to the use of the testator's grand-daughter Lady Charlotte 
Hay for Ufe without impeachment of waste ; but subject to the pro- 
visoes and conditions thereinafter contained ; and, after the deter- 
mination of that estate in her life-time by forfeiture or otherwise, to 
the use of the trustees and their heirs during her life in trust to pre- 
serve the contingent uses after limited, (but to permit her during 
her life to receive and take the rents and profits) ; and, after her 
decease, to the use of the first son of her body and of the heirs male 
of the body of such first son, but subject to the provisoes and con- 
ditions thereinafter contained ; and, for default of such is- 
sue, to the use of the * second, third, &c. and other, sons [* 480] 
of the body of the said Lady Charlotte Hay, successively and 
of the several and respective heirs male of the body and bodies of all 
and every such son and sons ; but subject to the provisoes and condi- 
tions hereinafter contained : with similar remainders, in default of 
such issue, to each of the testator's other grand-daughters, for their 
respective lives, and to their first and other sons successively in tail 
male ; with remainder in fee to the Countess of Erroll. 

The trust of the term of 1000 years was to permit the Countess of 
Erroll, in case William Hay, and every other person, to whom an 
estate for life or in tail was limited, should so long be under the age 
of twenty-three, to occupy and receive for her own use the rents and 
profits of the mansion-house, with certain lands ; taking care of the 
plantations ; and keeping the house in re^ir ; and, in case William 
Hay, or any other person, to whom an estate for life or in tail was 
limited, should attain the age of twenty-three in the life of Lady Er- 
roll, that the trustees should put William Hay, or such other person, 
attaining that age, into the possession and receipt of the rents, and 
profits of the said mansion and grounds ; and after such possession 
taken the term to cease ; and in such case William Hay, or such 
person, &c. to pay to Lady Erroll an annuity of 400/. for her life, to 
be issuing out of all his lands ; and in case Lady Erroll should die, 
before William Hay, or other person entitled, &c. would have at- 
tained twenty-three, then the trustees should let the mansion-house 
and grounds until such event. The trust of the term as to all the 
other real estates, was to raise a fund for the debts, legacies, and 
annuities, and for maintenance ; and, subject thereto, the testator 
directed, that the trustees should permit Lady Erroll to receive the 
rents and profits until her decease ; or until his said grand- 
son, or such other person, as * aforesaid, should attain [*481] 
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twenty-three, and no longer ; and, if she should be dead when 
a sufficient fund should have been raised for the debts, &c. and 
William Hay, or such other person, &c. should be under twen- 
ty-three, the trustees to accumulate the rents and profits for his said 
grandson, &c. at twenty-three. 

Then, after the usual powers of jointuring and leasing, the Will 
contained a proviso ; declaring, that the said premises were so de- 
vised and limited to William Hay for life, &c. (repeating all the 
limitations) upon express condition of taking the name and arms of 
Carr ; and farther, that, in case William Hay, &c. shall become en- 
titled to the devised premises, and shall then or afterwards be or be- 
come entitled to the title of Earl or Countess of Erroll, or any higher 
title, which the Earl of Erroll may become entitled to, the use and 
estate, hereby limited to every such person or persons, and to his, 
her, or their, respective sons or issue male, in the devised premises, 
and every part thereof, shall cease, determine and be utterly void, to 
all intents and purposes whatsoever, as if such person or persons was 
or were dead without issue of his, hejr, or their, respective body or 
bodies ; and in every such case the said hereby devised premises 
shall go and remain to and to the use of, and shall be immediately 
.vested in, the person or persons, who by virtue of the limitations 
aforesaid shall be next in remainder to such person or persons, so 
becoming entitled, in case he, she, or they, was or were dead with- 
out issue male of his, her, or their, bodies. 

The testator appointed his daughter Lady Erroll executrix ; and 
died in 1777. Lady Erroll at the death of the testator had two sons : 
George, Lord Hay, and William Hay. In 1778 she had a third son, 

James ; who died in 1797. William Hay being at the time 
[* 482] of the * testator's decease of the age of five years only, the 

trustees, or the Earl and Countess of Erroll with their per- 
mission, entered into the possession of the mansion-house, with the 
heir-looms, &c. and received the rents and profits of the real estates 
until the year 1795 ; when the sums, directed to be raised under the 
trusts of the term ojf 1000 years, being satisfied, William Hay, hav- 
ing attained the age of twenty-three, was let into the possession. 
In 1778, George, Lord Hay, on the decease of his father succeeded 
to the title of Earl of Erroll ; and upon his death without issue in 
1798, his brother William Hay became Earl of Erroll. In 1800 Lady 
Charlotte Hay, having married William Holwell, who took the name 
of Carr, died ; leaving an only son, an infant ; in whose name a bill 
was filed in 1801 ; praying, that the Plaintifi*may be declared in the 
events, that have happened, entitled to the heir-looms, and the real 
estates, devised by the Will ; and that the Defendant Lord Erroll, 
who was in the receipt of the rents and profits under an agreement 
with Lady Charlotte Hay, may be decreed to deliver up possession. 
The Defendant Lord Erroll, by his answer contending, that the real 
estates were vested in the trustees to preserve contingent remainders, 
but in trust for him during his life, a case was directed by the Lord 
Chancellor for the opinion of the Court of King's Bench upon the 
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question, whether the Plaintiff William Holwell Can* was under the 
Will of Sir William Carr entitled at Law to any and what estate in 
possession in the premises, subject to the trusts of the term of 1000 
years, created by the Will. The certificate of the Court of King's 
Bench stated their opinion, that the Plaintiff William Holwell Carr 
was under the Will of the testator Sir William Carr entitled at Law 
to an estate in tail male in possession in the premises in question, 
subject to the trusts of the term of 1000 years, created by 
the Will of the testator (I). Upon the death of the ♦ Plain- [• 483] 
tiff, an infant, without issue, the personal chattels, directed 
by the Will to remain as heir looms, and to go with the mansion- 
house, were claimed by his father, as his persona) representative. 

Mr. Richardsy for the Plaintiff. — ^The question is, whether the 
words of this Will have so limited these chattels, directed to go as 
heir-looms, as to carry them over with the real estate, and prevent the 
vesting of the absolute interest under the effect of the limitation to 
the son of Lady Charlotte Carr and the heirs male of his body. It 
will be contended, that upon the true construction of the Will some 
limitation, supposed to be accurately known to the Court, must be in- 
terposed, in order to prevent that effect. This point has been much 
considered in the House of Lords in the late case of The Countess of 
Lincoln v. The Duke of Newcastle (2) ; and there are two other 
cases, peculiarly applicable : Foky v. BumeU (3), and Vaughan v. 
Burslem (4) ; establishing the rule, that under such a limitation of 
chattels personal the absolute interest would vest in the first person, 
taking an estate-tail in the freehold estate. Thus the doctrine stood, 
until the case of !Z%e Countess of Lincoln v. !Z%e DuJce of Newcas- 
tie (5), came before Lord Loughborough ; whb took a distinction be- 
tween the cases of articles and a Will ; holding, that in the former 
instance the Court would control the legal effect of- the words, giv- 
ing the absolute interest immediately upon the birth of a tenant in 
tail ; but not in the latter. Upon the appeal the House of Lords 
came to no decision upon this point ; which was rendered 
unnecessary * by the fact, that the Duke of Newcastle had [* 484] 
attained the age of twenty-one. The case of Trafford v. 
Trafford (6), which approaches this, was determined upon the par- 
ticular expression of the Will. The conclusion upon an examination 
of the authorities is, that this case falls within the principle of Foley 
V. Burnett (7), and Vaughan v. Burslem (8) ; and must receive a sim- 
ilar decision. The words " for ever," in the former of those cases, 
are at least as strong as the expression <' as far as the rules of Law 

(1) Carr v. Hu Earl of ErroU, 6 East, 58. 

i2) JhU, vol xii. 217. 
3) 1 Bro. C. C. 274. 
4) 3 Bro. C. C. 101. 
5) AnU^ vol. iii. 387 ; xii. 217. See the note^ iii. 398. 

(6) 3 Atk. 347. 

(7) 1 Bro. C. C. 274. 

(8) 3 Bro. C. C. 101. 



ill 
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and Equity will f>ertnit ; '' which occurs in this Will and in Vaughan 
V. Burslem. 

Sir Samuel Romitty, for the Defendant. — ^Upon this Bill, against 
the trustees, in whom these personal chattels are vested, for an ex- 
ecution of the trusts of the Will with respect to.them, the question is, 
whether in the execution of that trust the Plaintiff, as the personal 
representative of his son, is entitled to have these chattels delivered 
to him, as his absolute property. In these cases a distinction of this 
nature has been taken ; and the case of The Countess of Lincoln v. 
!Z%e Duke of Newcastle (1) was decided upon it : where there is an 
immediate bequest of personal chattels, to go in the same manner as, 
and together with, a real estate, limited in strict settlement, either 
with or without the words " as far as the Law will allow," it has 
been held, that the absolute interest in the chattels vests in the first 
tenant in tail : but, where a testator directs, or the parties to mar- 
riage articles contract, that a settlement shall be executed, a farther 

act being necessary for the completion of that object, that 
[* 485] the personal chattels and the * real estate shall go as far as 

possible together, the Court will in the execution of that in- 
tention take care, that they shall go together, as far as by any means 
that object can be carried into effect. In Vaugfuin v. Burslem (2) 
there was an immediate bequest to the persons, who were to take the 
estate : it was not to trustees, as in this case, to take care, that the 
property shall be enjoyed according to the intention to its full extent. 
Lord Eldon in his argument(d) in the House of Lords in the case of 
The Duke of Newcastle v. The Countess of Lincoln^ states explicit- 
ly, that there is no difference in the execution of an executory trust, 
created by a Will, and of a covenant in marriage articles ; and that 
such a distinction would shake to their foundation the rules of equity. 
That case has decided, that the trustees would be compelled to exe- 
cute a declaration of trust for all persons, entitled under the limita- 
tions, until a tenant in tail should attain the age of twenty-one. Lord 
Eldon has since intimated, that he still entertains the opinion, that 
the cases of The Duke of Newcastle v. The Countess of Lincobi and 
Vaughan v. Burslem (4) cannot possibly be reconciled. The only 
purpose, for which it could be necessary to constitute trustees as to 
these chattels, is to prevent the interest vesting, and to secure the 
enjoyment of these chattels with the capital mansion-house, as far as 
that enjoyment could be secured : otherwise the object would have 
been accomplished by an immediate bequest, as in Foley v. Bur- 
neU (5) and Vaughan v. Burslem (6). The case of The Duke of 
Newcastle v. The Countess oj Lincoln was argued in the Houses 



(1) AnU, vol. iii. 387; xii. 217. 

(2) 3 Bro. C. a 101. 

(3) Aniey vol. xii. 227. 

(4) 3 Bro. C. C. 101. 

(5) 1 Bro. C. C. 274. 

(6) 3 Bro. C. C. 101. 



of Lords upon the ground, that the declaration must be made in 
the precise terms of the instrument ; as, if that is once departed 
from, it will be impossible to ascertain what should be the limita- 
tion. 

Mr. Richards, in reply. — The distinction, that is pressed, has 
no foundation. The cases, Foky v. Bumell (I), and Vaughan v. 
Burslem (2), were decided, not upon the absence of a bequest to 
trustees, but upon this ; that, the testator not having pointed out, 
what limitations he intended, the Court could not possibly supply 
that omission ; ascribing to him a purpose, and prescribing a limitation, 
as to which he had not indicated any intention. There is no sound dis- 
tinction between this case and those. The legal interest of a chattel, 
bequeathed to a person for life, with a limitation over, is in the execu- 
tor. The distinction between articles, and a will, creating an execu- 
tory trust, raises a considerable question ; and the Lord Chancellor's 
opinion,Uhat there is no such distinction, is not universally acqui- 
esced in. 

The Master op the Rolls [Sir William Grant]. — Upon 
reading this Will it strikes me, that the cases of Foley v. Bumell 
and Vaughan v. Burskm (3) decide the present. It does not 
occur to m£, that the interposition of trustees can make any differ- 
ence. If a declaration of trust had been called for, I do not know, 
that it would have been directed in any other way than in the very 
words of the Will. At the same time, as there is here an express, 
and there was in those cases only a constructive, trust, by the vest- 
ing of the property in the executors, I shall look into the cases to 
see, whether any distinction can be made upon that ground. 

*Feh. I9th. The Master of the Rolls [Sir Wil- [*487] 
LiAM Grant]. — I am not able to discover any substantial 
distinction between this case and Vaughan v. Burslem. There 
the intention was expressed in terms precisely th^ same as in this 
Will. The only difference is, that here the chatteb, that are to re- 
main at the mansion-house as heir-looms, are given to trustees ; who 
are to permit them to go together with the mansion-house to such 
person or persons, as shall from time to time under this Will be- 
come entitled to it, for so long time as the rules of law and equity 
will permit. In that case the testator, without interposing trustees, 
directed; that the chattels should go as heir-looms with his real es- 
tate ; and be held and enjoyed by the person or persons, that shall 
for the time being by virtue of his Will be entitled to his said real 
estate, as far as the rules of law and equity will permit. In the trust, 
interposed by this Will, I do not see any thing executory : and 
therefore the question, whether there is any difference between an 
executory trust by a Will and a covenant in marriage articles, 
does not arise : and consequently it is unnecessary to go into an ex- 



(2) 



1 Bra C. C. 274. 

3 Bro. C. C. 101. 

(3) 3 Bro. C. C. 101. 
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amination of the point, that was discussed in the case of T%e Dvke 
of Newcastle v. The Countess of Lincoln. A Decree for this Plain- 
tiff will not at all interfere with any thing, that was discussed in that 
case. 

Therefore decree according to the prayer of the Bill. 

See, anU, the notes to Ihrtk/ee v. Ihrd, 2 V. 536; and note 2 to 7%e Dvke of 
JSTeuxaaUe v. The CounUss of Lineolny 3 V. 387. The principal case was noticed 
in the judgment delivered in ^cmUy v. Stankyy 16 Yea. 510. 
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[Rolls.— 1808, Feb. 19, 20.] 

Testator appointed hia daughter in law his sole Executrix to have and enjoy all 
his real and personal estate, all the goods, cattle, chattels, (enumerating several 
other articles of personal property) during her life ; hut not to diminiah nor 
commit waste on the lands ; and his nighest heir at law to enjoy the same after 
her death. 

An estate for life only in the whole, both real and personal estate ; with remainder 
to the heir at law (a). 

Thomas Morgan by his Will, dated the Uth of May, 1785, 
made the following disposition : 

^< I commend my soul to God my Saviour and my body to the 
<grave to be buried by my executor Ann Williams my daughter in law 
whom I appoint my sole executor to have and enjoy all my real and 
personal estate all the goods cattle chattels cows and oxen horses 
sheep corn both in haggard and sown together with the implements 
of husbandry and all the household goods and money now in hand 
and in bonds dimng her life but not to diminish nor commit no 
waste on the lands by lessening none nor part and my nighest heir at 
law to enjoy the same after her death." 

The testator died a few days afterwards. The original suit, in- 
stituted upon the Bill of Ann Williams^ was upon her death revived 
by her executor and residuary legatee. A sum of 20002. part of 
the personal estate, had been paid into Court; and, the cause com- 
ing on for farther directions, the question, who was entitled under 
the Will of Thomas Morgan, arose upon the claims of the Plaintiff, 
as the representative of Ann Williams, of the next of kin of the 

(a) In the majority of States in the United States, the descent of real and per- 
sonal property is to the same persons, and in the same proportions, and the regula- 
tion of it is in substance as the Enj^lish Statute of Distributions, with the exception 
of the widow, who is entitled for life to one third of the real estate, as dower. Such 
a uniform rule in the descent of real and personal property gives simplicity and 
symmetry to the whole doctrine of descent, and supersedes many of the perplexing 
questipDS which grow out of this subject in England. See 2 Kent, Com. 426, 427, 
428 (5th ed.) ; miie, note (a) Loumdes v. <S3fone, 4 V. 649. 
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testator, and of his co-heirs at law ; who had recovered in eject- 
ment. * 

Mr. Richards and Mr. Thampsony for the Plaintiflf, suggested the 
construction, that the restriction upon the general disposition of all 
the real and personal estate- in favor of Ann Williams 
might be applied only to the articles of * personal property [* 489] 
specifically enumerated ; and that the words << the samty^ in 
the last clause could be referred only to " the lands" the last ante- 
cedent. 

Mr. Wmiam Agar, for the next of kin, contended, that the des- 
cription '^ heir at law " must be considered with reference to the na- 
ture of the property ; and therefore, applied to personal estate, must 
mean the next of kin ; according to the opinion, expressed by Lord 
Alvanley, (though not a decision), in the case of HoUoway v. HoUo- 
way (1). 

Mr. Alexander, for the Heirs at Law. — ^It is true. Lord Alvanley 
expressed that extra-judicial opinion : which was not necessary to 
the decision : but the circumstance, that distinguishes that case is, 
that it was a bequest of personal property only, viz. 4000/. Upon 
this. Will the intention is clear, that some one person, or one des- 
cription of persons, shall take, not only the real, but also the per- 
sonal, estate : a circumstance, adopted by Lord Hardwicke upon a 
question of construction in the case of Pyot v. Pyot (2). The ex- 
pression '^ the same," must refer to the real and personal estate ; 
and the description of heir at law must have the technical effect. 

The Master of the Rolls held clearly, that the words *- during 
her life " must be applied to the whole subject of the antecedent 
disposition ; that no intention appeared to limit or control the gen- 
eral description of the real and personal estate ; but the subsequent 
words were merely an enumeration of particulars, of which the 
testator conceived his personal estate to consist. The 
* other question the Master of the Rolls considered more [* 490] 
doubtful ; and suggested, that some other cases had oc- 
curred upon the construction of the words " heir at law" 

Feb. 20th. The Master of the Rolls [Sir William Grant]. — 
I have not found any case directly applicable : but there is no doubt, 
the heir at law, properly and technically speaking, may take per- 
sonal property bequeathed to him by that description. It is always 
a question of intention, what the testator means by the use of such 
description. Where two descriptions of property are given together 
in one mass, then the difficulty arises, who is meant ; for both the 
next of kin and the heir cannot take ; unless this construction can 
be made, reddendo singula singulis, that the next of kin shall take 
the personal estate ; and the heir at law the real estate. But in 
this case the testator could not mean that ; for he blends all the 

s 

(1) ^U, vol. V. 399. 

(2) 1 Ves. 335. 
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real and personal estate together ; and after the death of Ann Wil- 
liams directs that his nighest heir at hw shall enjoy the same. As 
both are to be enjoyed together, it is absolutely necessary for the 
Court to say, who shall enjoy both. It would be contrary to the 
intention to divide them ; and it would be contrary to the words to 
give the whole to the next of kin. Therefore the Court has no al- 
ternative but to adhere to the words of the Will ; and permit the 
person, who answers the description of heir at law, to enjoy the 
whole. 

The Decree accordingly declared, that the heirs at law were enti- 
tled to the capital, and the accumulation since the death of the ten- 
ant for life, Ann Williams. 

See the ivote to LowfuUi v. Sione^ 4 V. 649. 
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[Rolls.— 1808, Feb. 18.] 

Agreement to grant an Annuity is not within the Annuity Act 
Execution of such an agreement against the Executors. 

In February, 1806, an agreement was entered into by the Defend- 
ant Thomas Scott and Norris, that Scott should redeem an annuity, 
formerly granted by Norris to Mores ; and, that Norris should grant 
an annuity to Scott for his own and two other lives. Norris died ; 
not having granted the annuity ; and upon a Bill by creditors Scott, 
being a Defendant, claimed the execution of that agreement by a 
grant of an annuity from the executors of Norris. 

Sir Samuel Romitty and Mr. RoupeUy for the Defendant Scott, 
observed, that no objection could be made to an agreement for an 
annuity for want of enrolment according to the Annuity Act (1) ; 
which has only the word '^ grant ; " and the distinction is acknowl- 
edged in the case of Jackson v. Lever (2) ; under which case and 
Mortimer v. Capper (3) the Defendant was entided to the grant of 
the annuity, according to his agreement ; by which, if he had died, 
his assets would have been bound. 

The Master of the Rolls [Sir William Grant] said, this 
could not be considered as the grant of an annuity ; and the direc- 
tions were given against the executors accordingly (4). 

See the latter part of note 2 to Bym v. Vwian, 5 V. 604. 

(1) Statute 17 Geo. III. c. 26. 
(2 3 Bro. C. C. 605. 

(3) 1 Bro. C. C. 156. 

(4) Pritchard v. Ovey, 1 Jac. & Walk. 396. 
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ANONYMOUS. 

[1808, Fjeb. 24.] 

Order to dismias the Bill for want of prosecution cannot be had (a), if a pro- 
ceeding has been taken before the Motion: but if the Order has been obtained 
irregularly b^ the misrepresentation of the Plaintiff, he shall pay the Costs of 
discluurging it 

The Answer to a Bill for the specific performance of an agreement 
was filed in May, 1806. Upon the 16th of January 1808, notice 
of a motion (1) to dismiss the Bill for want of prosecution was given : 
but, the Plaintiff's clerk in Court giving notice, that a Replication 
was filed, the motion was not made according to the notice. It was 
afterwards discovered, that no Replication had been filed ; upon 
which the Defendant obtained the Six-Clerks' certificate, upon the 
23d of January, that no Replication was filed; and obtained the 
Order upon that day ; and upon that same day a Replication was 
filed. 

Mr. CuOen, for the Plaintiff, moved, that the Order should be 
discharged ; upon a second certificate, that it appears by the Book, 
that the Replication was filed on the 22d ; the day before the Order 
was made. 

Sir Samuel Romilly^ for the Defendant, opposed the Motion upon 
affidavit, stating the above facts ; and insisted, that the Defendant 
was entitled to retain the Order; even admitting, that the Replica- 
tion wsLs filed on the 22d, on account of the misrepresentation ; 
preventing the application ; which would otherwise have been made 
on the 19th. 

The Lord Chancellor [Eldon]. — ^The strict course is, that, if 
the Replication is filed, before the Motion made, the Order cannot 
be had. If however a false representation by one clerk in 
Court to * another leads the Defendant to obtain the Or- [* 493] 
der irregularly, and involves him in expense, those, who 
made that representation, ought to pay that expense. If the 
Plaintiff will not answer this affidavit, I will not discharge the Order ; 
unless he will pay the costs of moving to discharge it ; for it is mere- 
ly the efiect of the misrepresentation that the Defendant did not ob- 
tain an Order, which the Plaintiff could not have discharged. 

The Order was discharged ; reserving the costs. 

As to the coses in which a bill may be dismissed for want of prosecution, see, 
cmit^ the note to the Anonymous ease, 2 V. 287. 

(a) See 1 Barb. Ch. Pr. 242-6 ; fFkUney v. Mw York, 1 Paige, 548 ; Vermilyea 
V. Oddl, 4 Paige, 121. 

(1) Notice of tliis motion is not necessary: poH, Degraves v. Lane, vol. xv. 291 ; 
Ndvlor V. Taylor, Jackson v. PownaU, xvi. 127, 204 ; Momey General v. Finch, 
1 Yes. & Bea. 368; Day v. Snee, 3 Yes. & Bea. 170; Hannam v. South London 
Waier Work» Company^ 2 Mer. 61. The answer is an undertaking to speed: 
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PARQUET, Ex parte. 
[1808, Feb. 26.] 

A CREDITOR of a bankrupt, holding him in prison under an arrest for part of his 
debt, and, when supersedable, continuing him there under a detainer for another 
part of the same debt, being also assignee under the Commission, and, when 
ordered to make a Dividend, not proving, but making a claim only to a leas 
amount than he had sworn to at law, compelled to elect 

Creditor, electing to proceed at law may lay a ground for staying the Certificate, 
[p. 495.] 

This Petition by a bankrupt to put a creditor to his election to 
' come in under the Commission, or to proceed at Law, stated, that 
and Co. were creditors for 13,345/., the balance of a run- 
ning account, for goods sold, upon which the Petitioner had made 
payments, and accepted bills. He was arrested by them on the 2dd 
of October, 1806, for 6000/., part of that debt. In November fol- 
lowing the Commission issued. The action became supersedable in 
Michaelmas, 1807 : the Defendant not being charged in execution ; 
and, in order to prevent his discharge, the Plaintiffs in that Term, 
before he had completed his examination under the Commission, 

lodged a detainer against him for 3600/., for goods 
[*494] *sold, being part of the same debt. The Plaintiffs at 

Law, being also sole assignees under the Commission, de- 
layed a dividend, until it was ordered by the Commissioners ; and 
then they refused to prove any debt ; but entered a claim for 
6250/., part of the same debt. The Petitioner had passed his ex- 
amination. 

Mr. Hart and Mr. CuUeUy opposed the Petition. — ^There is no in- 
stance of an order to put a creditor, who has only made a claim, to 
his election. All the cases are upon proof; and there is a material 
difference in the principle. Your Lordship cannot insure a creditor, 
who has only made a claim, against prejudice by discharging the 
bankrupt. He may never be able to substantiate his claim under the 
Commission by proof. The utmost extent of the relief would be an 
Order, that the creditor should within a limited time go before the 
Commissioners ; and tender proof of his debt. The conduct of 
these creditors has been fair and regular. Claimipg as mortgagees 
some part of the property, they were told by the Commissioners that 
they were not entitled to prove ; their claim being as equitable mort- 
gagees under circumstances, that made it the proper subject of a pe- 
tition ; and the facts upon the affidavits are, that they had a mort- 
gage of certain property in consideration of advances made and bills 
accepted : but, those advances and bills having been paid and taken 
up, they proceeded ; extending their credit ; and still retaining the 
pledge. The bankrupt's conduct has been very unsatisfactory : his 

Skadman v. EUis, 4 Madd. 240. After replication Defendant cannot move to 
diamiss ; but must set down the cause : 13 Price, 7 ; by Chief Baron Alexander. 
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examination being several times adjourned ; and concealed property 
being produced by the banker^s clerk. 

Sir Samuel Romlly, in support of the Petition, insisted, that the 
application of a bankrupt to compel a creditor to elect, was 
a matter, not of indulgence, but of * strict right and jus- [* 495] 
tice ; and it is not necessary, that the creditor should have 
proved his debt : he is called upon either to prove, or to dischai^ 
the bankrupt. 

The Lord Chancellor [Eldon]. — I have long thought the rule 
upon election^ as it is usually applied against bankrupts, sufficiently 
severe. The circumstance, that the man should be kept in custody, 
as this bankrupt has been, and even until a dividend declared, may 
form a case of very great hardship. This Commission issued in 
November, 1806. The same persons being the assignees under the 
Commission, and also prosecuting the bankrupt at Law, he is in a 
situation of great disadvantage. These creditors arrest him upon 
an affidavit of a debt of 6000Z. He is kept in prison, until the 
action is supersedable ; and then, when he is about to be released, 
they detain him under another affidavit of a debt of 3600Z., anoth- 
er part of their entire demand of 13,000Z. (1). Then, the Plain- 
tiffs at Law being the assignees, a dividend is compelled ; and they 
make a claim for 6250L ; having sworn to a debt near 10,000/. If 
they had thought proper to prove their debt to that amount, as they 
might have done by the same evidence, upon which they have twice 
arrested the bankrupt, they must, the instant a dividend was declar- 
ed, have been put to their election. A creditor, if he is not to be 
put to elect merely on the ground, that he has made a claim (2) 
only, may contrive to avoid election, as long as he pleases. Argu- 
ments with reference to the conduct of a bankrupt are addressed 
with a different view. When the election shall have been made, 
they may, if they can, lay a ground for staying the certificate ; 
whether they elect to prove their debt under the Commission, or to 
hold him in execution. This is therefore a very clear case of elec- 
tion. 

Ses the note to Ex parte CundaU, 6 V. 446. 

(1) Ex parte Groavenor^ posit 587. 

(2) By statute 6 Geo. lY. c. 16, s. 59, a claim entered on the proceedings is 
deemed an Election. 
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MURRAY t;. LORD ELIBANK. 

[Rolls.— 1808, Feb. Id— Ante, Vol. X. 84 ; Vol. XIIL 1.] 

After a Decree for a settlement upon a married woman and her children oat of 
her share, as one of the next of kin of an Intestate, the mother dying before 
any Report, the children under a Bill, filed by them, having obtained a Decree 
for a settlement, were also held entitled, though not in point of form, to the 
benefit of the original Decree upon the Bill of Uieir mother, to the same direc- 
tions, by way of original Decree under their Bill, for taking the necessary 
Accounts, &c. to ascertain and secure the Fund [a\ • 

The Decree made in this cause (1), directed a reference to the 
Master, to whom the cause J^ady Mibank v. Lord EKbank (2) 
stood transferred, to approve of a proper settlement to be made oy 
the Defendant Lord Elibank upon the Plaintiffs and the. Defendant 
Alexander Murray, being all the children of Lord Elibank by Mary 
C]ara Lady Elibank, his late wife ; rc^rd being had to the extent 
of the fortune of Lady Elibank, and the settlement, already made 
by the Defendant Lord Elibank. 

A Petition was presented by the Defendant Alexander Murray ; 
suggesting, that the Decree ought also to have expressly declared, 
that the Plaintiflfs and the Petitioner were entitled to the benefit of 
the former Decree, of the 19th of February, 1801 ; wherein Lady 
Elibank by her next friend was Plaintiff, and Lord Elibank and 
Lewis Montolieu were Defendants ; and should also have directed, 
that Montolieu, as administrator of Lady Cranstown, should trans- 
fer to the Accountant-General, in trust in this cause, one fourth part 
of the several funds, admitted to have been part of the personal 
property of the intestate, and should receive and pay one fourth 
part of the dividends, accrued since her death, and of the residue 
of the personal estate^ when collected ; and that the Master should 
proceed to .take the accounts of the personal estate, of 
[* 497] the intestate, *come to the hands of Montolieu, her ad- 
ministrator, and of her debts, &c. as directed by the De- 
cree in that cause ; and praying, that the Decree may be varied by 
inserting a declaration and directions accordingly. 

The Master of the Rolls [Sir William Grant]. — You did 
not pray by the Bill to have the benefit of the former Decree ; and 
I do not know, how you can have it. You are not entitled to carry 
on that suit. The Lord Chancellor, over-ruling the demurrer (3), 
did not say, you had a right to carry the former Decree into execu- 
tion. Yet what you pray by the petition of re-hearing is, that you 
may be declared to be entitled to the benefit of the former Decree. 
In point of form that cannot be : although you may be entitled to 
have the same Decree as was pronounced in the original cause. 

(a) See ante, note (a) Murray v. Eiibank, 13 V. 1. 

(1) Reported antey vol. x. 84 ; xiiL 1 ; see the references. 

(2) Lady Elibank v. MoniolieUj ante, vol. v. 737 ; see the references. 

(3) jMe, vol. X. 84. 
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It Beems to me upon principle, that yoii were entitled to, and 
might have obtained, such a Decree. It is impossible to contend 
successively, that lady Elibank, a married woman, could have sus* 
tained the suit without her husband against ^he administrator for an 
account only. It was for a settlement that her suit was brought ; 
and* it was merely as incidental to that purpose, and, as necessary to 
get at it, that Lord Rosslyn [Loughborough] gave an account of her 
share of the residue of the personal estate of Lady Cranstown ; and 
directed it to be brought into Court ; that the Master might be able 
to determine, what proportion of the wife's fortune would be proper 
to be settled. It is of no consequence, from what source the settle- 
ment is to come : whether part of the fund in question, or real estate, 
or other funds, substituted : provided it bears a proportion 
to the fortune : but the accounts ♦ were necessary, for the [* 498] 
purpose of ascertaining, what that proportion was. 

Then the question is, whether the same directions ought not to be 
given for the children. I think, in an original Decree I am entitled 
to give those directions, as incidental to the right. Although there 
is a lien upon the fund, and a right to have it brought into Court, 
until the settlement is made, it is not necessarily to be made out of 
the fund itself. But still the fund must be secured, until a proper 
settlement is executed. 

Striking out the part of the prayer of the Petition, which seeks 
that you may be entitled to the benefit of the former Decree, take 
an original Decree, as prayed ; and return the deposit. 

It was accordingly ordered, that the following directions be added 
to the Decree, made on the 21st of July, 1806 : viz. that the De- 
fendant Montolieu, as administrator of Lady Cranstown, do transfer 
one fourth of the several funds (specifying them) admitted to be part 
oT the personal estate, &c. ; and that the Master should take the ac^ 
counts of the personal estate, debts, &c. ; and that, subject to the 
payment of the debts, &c. one part of the residue be paid into the 
Bank, &c. to the credit of this cause. 

Sbe, emU, the notes to S. C, 10 V. 84. 
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MABERLY v. TURTON. 
^ [1808, Feb. 27.] 

Maiittenance allowed for the time past 

Under particular circumstances, a power to the Trustees to apply Dividendfl for 
maintenance with the approbation of the parents, or the survivor, and by the 
death of the Trustees, or their not acting, their discretion not having been 
exercised, an inquiry was directed, whether it would have been reasonable and 
proper in the Trustees to apply any and what part of the Dividends, faavin|^ 
regard to the situation, circumstances and ability, of the father, and the fortunes 
of the children (a). 

Gilbert Mitchell by his Will, dated the 9th of April, 1791, di- 
rected the sum of 13,000/. to be raised out of his persona! estate, 
and paid by his executors to his brother John Mitchell and another 
trustee; upon trust as soon as conveniently might be after his 
decease, with the approbtition of his niece, if living, or, if not, at 
the discretion of his trustees, to place the same out at interest upon 
mortgage, or to invest the same, or any part, in stock, and from 
time to time to invest the dividends, interest, &c. of 8000Z., part 
thereof, to accumulate for the benefit of the children of his niece 
and her husband, until the sum of 8000/. with the accumulated div- 
idends, &c. should be divided and paid to them, as after mention- 
ed ; with power, with the approbation of the father and mother, 
or the survivor, and after the death of the survivor at the discre- 
tion of the trustees, to apply the dividends, or part thereof, of 
the 8000/. for maintenance ; and to pay the 8000/. and the ac- 
cumulation unto the children, then already born or which should 
thereafter be born, equally to be divided, between or amongst them 
share and share alike : such shares to oe vested interests in such 
children respectively at their respective ages of twenty-one, or Uie 
issue of such as should die under that age; with benefit of survivor- 
ship ; and to pay the dividends, &c. of 5000/., the residue of the 
13,000/., to the mother for her life, for her separate use ; and, in 
case she should die in the life of her said husband, then from and 
immediately after her death to pay the dividends, &c. of 
[*500] the 5000/. to him *for his life; and after the decease 
of the survivor, to pay the said 5000/. unto and amongst 
all and every the child or children of the wife, as well those 
then already born, as which might be born, in equal shares an^ 
proportions, and to his her or their respective representatives. 
A power was given to the trustees to elect a new trustee with the ap- 
probation of the mother. The testator's brother, who was one of 
the trustees, and the husband of the testator's niece, were appointed 
executors. 

The testator died in 1792. One of the trustees had died in the 

(a) See on this subject of maintenance, nnU. note (a) (xruntpdl v. GremwelL 5 
V. 199 ; note (a) Cricket v. Dolhy, 3 V. 10. 
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life of the tegtator. John Mitchell, the surviving trustee, also died. 
The father of the children was his executor; and no other trustee 
had been appointed. 

The Bill was filed on behalf of the infant children ; and an 
application was made for an Order upon the father to pay in the 
money. 

The Lord Chancellor [Eldon]. — In the case of Andrews v. 
Partington (1) Lord Thurlow thought it so extremely dangerous, that 
a parent should determine for himself the question, whether he was 
of ability to maintain his children, that he would not allow Mr. Par- 
tington one shilling of the money, which he had permitted to be ex- 
pended in the time past. The decision was according to prece- 
dents : but there is no doubt, that since that time the rule has been 
altered. At present, as the precedents stand, the Court must look 
at each case with a view to make such Order, as the 
rule, prescribed by the testator, justifies, and the conduct [* 501] 
of the parties allows. 

In this case there is no doubt, the intention of the testator was 
not to entrust this father and mother with the power of applying 
these dividends to maintenance. The intention was, that if it 
should be proper, that this interest, directed to accumulate, should be 
applied in maintenance, the trustees should have the power to make 
that application : but that is to be checked by the approbation of the 
father and mother. The result is, that, if they had for good and 
substantial reasons approved the application of the dividends towards 
maintenance, and the trustees without a sohd reason had refused to 
act upon that, the Court would, if an application had been made in 
seasonable time, examine, whether the trustees ought to act upon it. 
But in this instance there were no trustees : at least none, who have 
been acting ; and if the interest has been applied, that application 
h&s been, not according to the discretion of those persons, whom the 
testator intended and authorised to act, but according to the appro- 
bation of the father and mother, nqt checked by the discretion of the 
trustees ; and then the fact that there were no trustees, or that the 
trustees never acted, which is in effect the same, imposes upon the 
Court the necessity of examining strictly what the trustees ought to 
have done. 

Therefore I shall direct a reference to the Master to inquire^ 
whether it would have been reasonable and proper for any trustee 
0f trustees, acting in the execution of this Will, to apply any, and 
what, part of the interest and dividends of the sum of 8000/. in or 
towards the maintenance of the children, and in what proportions, 
as between such children respectively ; and to state, what children 
there were at the date of the Will, and at the death of the 
* testator ; what children have been born since ; and [* 502] 
which of them are now living: the Master to have regard 



(1) 3 Bro. C. C. 60. See ante, Hoate v. Pratt, vol. iil 730; Sismm v. fiftau^, 
CoUis V. BlaMvm, ix. 285, 470, v. 199 ; Reetfes v. Brymer, vi. 435, and the notes. 
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to the situation, circumstances, and ability, of tlie father, and the 
fortunes of his children. I desire to he understood, that I do this 
upon the particular circumstances of this Will. 

The Master's Report under this Order stated, that at the death of 
the testator there were five children ; one of whom was dead ; and 
two more had been since born ; and that it was reasonable to apply 
the whole of the interest and dividends of the 80002. for mainten- 
ance, 

Ses the notes to Greenwell v. Grunwell, 5 V. Id4, with the farther references 
there given. 



PARNELL V. PRICE. 
[1808, Fku. 27.] 

Upon farther directions under the usual Decree for an Account against an admin- 
istratrix an Inquiry as to balances in her hands from time to time, with a com- 
putation of Interest thereon, prayed by Petition, upon Affidavits of her conduct 
before the Master, by attempting to support her discharge by forgery, &c. wis 
granted (a). 

In this cause a Petition by the Phimtiff, coming on by Order with 
the cause for farther directions, stated the circumstances, under 
which the suit was instituted by the Plaintiff, the sole next of kin of 
an intestate, who died in the year ISOO.. against the Defendant, bis 
widow ; who set up a Will ; and took probate ; which was revoked 
in a suit, instituted by the Plaintiff in th'e Ecclesiastical Court : the 
intestate being proved at that date to have been confined to his bed, 
and from the state of his health and faculties, not to have been com- 
petent to such an act. The Defendant then obtained ad- 
[* 503] ministration ; and in that * character under the Decree, 
directing the usual accounts, brought in before the Master 
a discharge by payments alleged to have been made by her on ac- 
count of the estate, to an amount, exceeding 1700/. ; stating in her 
examination upon interrogatories, that her house had been robbed; 
and she had upon that occasion lost among other papers all the 
vouchers of those payments ; an allowance of which she claimed, 
though not vouched. 

The Petition farther stated upon affidavits, that after several of the 
. claims had been allowed by the Master, it was discovered, that some 
receipts, produced by the Defendant, were forged by erasures and 
alterations of dates, and the addition in some instances of the letter 
" s" to the title " Mr." : so as to make the payments, most of which 
were made by her husband, appear to have been made by her since 

(a) When interest will be given against trustees and executors, see anUf vote[c) 
Tew V. mnUHonj 1 V. 451 ; note (b) Longman v. Broom, 7 V. 124. 
VOL. XIV. 21* 
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his death. Upon this it was agreed, that a new discharge should be 
brought in : and, the story of the robbery being dropt, the Master 
disallowed several of the payments, which he had before allowed ; 
and finally the discharge was considerably reduced. The Petition 
under these circumstances prayed a reference to the Master to ascer- 
tain what balances remained in the hands of the Defendant, or due 
from her to the estate of the intestate, at the end of the year 1801, 
and in every subsequent year ; and to compute interest upon such 
balances respectively ; and that all the costs of the suit may be paid 
by the Defendant out of her share of the residue. 

Mr. Richards and Mr. Alexander^ for the Defendant, objected, that 
this had never been done by Petition. 

Sir Samuel RomiUyy Mr. Hart, and Mr. Johnson, for the Phintiff, 
contended, tljat a Petition was necessary for the purpose of 
inquiry before the Master; which * could be obtained in [*504] 
no other way ; and mentioned a late instance at the Rolls, 
Campbell v. Campbell ; admitting however, that the Master of the 
Rolls decided upon the merits ; observing it was not necessary to 
determine the point of practice. 

The directions were given for interest and costs, upon the Mas- 
ter's Report : and the inquiry, 'prayed by the Petition, was granted. 

Sbe notes 3, 4, to Tew v. Tht Eari of ffinkrton, 1 V. 451. 
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THE EARL OF HARDWICKE t;. VERNON. 
[1808, Feb. 27 ; March 3.— Ahte, Vol. IV. 411.] 

Irtersst and Costs decreed against a Steward, upon fraud, wilful concealment, 
&c. ; and in such cases, generally, there is no limitation of time (a). 

There may be cases, in which Interest would not be decreed against a steward, 
holding mone^ in his hands ; where that practice can be said to have the sanc- 
tion of the principal (h\ [p. 509.] 

No difference between the implied contract of Trustees, Assignees, and Execniora, 
and of a Receiver or Agent, bound to account faithfully, at least when caUed 
upon, and not to suppress, conceal, or overcharge : liable therefore to Interest, 
as a Receiver, [p. 510]. 

This cause (1) came on for farther directions, upon^the Master's 
Report. 

By an Order, dated the 9th of February, 1799, it was ordered, 
that the Defendant Casamajor should deliver up the lease, dated the 
26th of February, 1790, to the Plaintiff; and an account of what 
was due in respect of the rent according to the verdict was directed ; 
to be paid, with the costs of trying the issue, to the Plaintiff by the 
executors of De Laet. The Master by his separate Report, 
[* 505] * in 1801, stated the sum due on that account to be 1550/. ; 
and, as to the estates, conveyed by the Plaintiff to John 
Wright by indentures, dated the I6th of March, 1788, in considera- 
tion of 5500/., the Master stated, that the premises so conveyed were 
of much greater value than that sum ; and that Wright or De Laet 
afterwards sold several parts of those premises for several sums, 
amounting in the whole to 6160/. ; reserving that part of the prem- 
ises, called Sleapside Meadow ; which the Plaintiff elected to take 
as owner ; and the Master calculated the arrear of the rent, to which 
the Plaintiff was entitled upon that part of the premises, at the sum 
of 128/. 17*. 

The Master's general Report, dated the 23d of June, 1807, stated, 
that the accounts, stated by Russell, of De Laet's receipts and pay- 
ments, as agent for the Plaintiff in respect of his estates in the 
counties of Hertford and Middlesex, from 1770 to 1791, were erro- 
neous, and liable to be surcharged and falsified in respect of several 
overcharges and omissions, specified in the Report ; upon which 

(a) Where there has been fraud. Courts of Equity w^ill open accounts after any 
length of time. See anie, note (a) Wharton v. May^ 5 V. 27. It has been said 
that the Statute of Limitations will commence running from the time of the dis- 
covery of the fraud. Brookshttnk v. Smitk, 2 Yonnge & C. 58 ; ffhalUy v. WkalUy^ 
3 Bligh, 1 ; 2 Story, Eq. Jur. (3d ed.) 1531a. 

(&) An agent havin? no authority to invest was held not liable for interest on a 
balance remaining in his hands, until a demand made by his principal. Rowland 
V. MartindaU, 1 &AI Eq. 226; Ltver v. Lever, 2 Hill, Ch. l&l Unless it be in 
cases where the agent has stipulated to account at certain stated times and has 
failed to do so. WardJtaw v. Gray, C. W. Dud. Eq. 85. 

When interest will be given against trustees and executors, see anU, note 
Ttw V. WwUrton, 1 V. 451 ; note (h) Longmore v. Broom, 7 V. 124. 

(1) Reported ante, vol. iv. 411 ; see the note, 418. 
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account the sum of 5281/. lbs. 3d. was found to be due from the 
executors of De Laet to the Plaintiff. 

The Plaintiff having received from De Laet's executors the sum 
of 15502., reported due to him in respect of Casamajor's lease, with 
the costs of the issue, prayed an Order for the immediate payment 
of the other sums found to be due to him : viz. 660/. ; the excess, 
produced by the sale of such parts of the estates, conveyed to 
Wright, as had. been sold, beyond what had been accounted for to 
the Plaintiff: 128/. lis. the arrear of the rent, set upon Sleapside 
Meadow, and the sum of 5281/. 15j. dd. found due upon the account 
by the general Report. 

*The Plaintiff also claimed a reference to the Master [*506] 
to calculate interest upon the several sums, found due to 
him, from the periods, at which they ought to have been paid or 
accounted for respectively; and to tax his costs. 

Mr. Richards, Mr. Alexander, and Mr. Spranger, for the Plaintiff, 
assuming, as a general proposition, that a steward must pay interest 
for money, retained in his hands, contended upon the various in- 
stances, appearing upon the Report, that this was a case infinitely 
stronger for giving interest upon the several subjects of demand ; and 
that the costs must follow of course. 

Sir Samuel Romitty, and Mr. Raynsfordy for the Defendants, the 
executors of De Laet. 

March Bd. The Lord Chancellor [Eldon]. — In this case the 
result of the liberty, given to the Plaintiff, to surcharge and falsify 
the accounts for twenty-one years, stated by Russell, is, that, instead 
of 1650/., the sum represented by him to be due to the Plaintiff, he 
is entitled upon that account to a sum, exceeding 5000/. The fact, 
that De Laet was in the habit of paying his balances into the banker's 
is material with reference to the case of Lord Salisbury v. Wilkin- 
son (1), that has been mentioned by Sir Samuel RomiUy. It appears 
to me, alluding to the Plaintiff's letter, that, if he could have satisfied 
himself, that the sum, ascertained by Russell's account, was all, that 
was due, he was disposed to go no farther, and to give a release : 
but, if he was not disposed at that time to enter into the 
question, ** whether that was the complete justice due to [*507] 
him, he seems to have thought it was not the whole, that 
was due. 

Another subject of demand upon this Bill is the sale of the estate 
to Wright : in truth and substance De Laet himself being the pur- 
chaser ; and part of the estate being in fact conveyed to him, for no 
adequate consideration ; as to which Lord Hardwicke has elected to 
consider himself the owner. Another subject, brought into contest 
by the Bill, is the lease to Casamajor ; in whose conduct I cannot 
in any part of the case trace any degree of impropriety. 

As to the costs, as far as the Court looked at the object of making 

(1) Cited ante, vol. viii. 48, in Lord Chedworth v. Edioards, 
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De Laet account for the profit of the transa^^tion, io which Wright 
was represented as a purchaser for above 5000^., and with regard to 
which the Decree considers Lord Hardwicke, notwithstanding that 
transaction, as the owner, the agent having acted in such a manner, 
that the Plaintiff was entitled to the whole benefit, derived from it, 
it could not be, nor was it contended, that the Court could have 
any hesitation in making De Laet's estate pay the costs of the suit 
With regard to the lease al9o, if Mr. Casamajor could have been 
fixed with any impropriety as to that lease, which is not the case, it 
would have been within the power of the Court to charge him indi* 
vidually with the difference of the rent : but it is not fit with reference 
to his conduct, which is not at all impeached, so to charge him : nor 
has that been done : but as to the expense of drawing back the bene- 
fit, which would have arisen to the Plaintifi*, if that lease had been a 
proper one, it was not, and could not be, contended, that De Laet's 

estate should not pay the costs of that. 
[* 508] It was however insisted, that as * to one article, viz. the 

point raised by the Plaintiff, contending, that the account, 
settled by Russell, was to be considered as altogether open, and that 
the settlement was to have no effect whatsoever, the Decree, merely 
giving liberty to surcharge and falsify, is to be considered a decision 
against the Plaintiff as to that ; and therefore the costs of that part 
of the Bill should be paid by him. That is not my opinion. If the 
Plaintiff contended for too much upon that part of the case, the De- 
fendants also sought with reference to that a great deal more than 
they were entitled to ; and, if the costs could be separated, the best 
decision would be, that with reference to that there should be no 
costs to the hearing upon either side. But that article is so trifling, 
that there would be no use in making the distinction. The best de- 
cision therefore will be to give the costs, generally. 

The most important question is as to the demand of interest. It 
is a question with a receiver of all the rents and profits, the produce 
of enfranchisements, the sale of woods, &c. originally appointed by 
the PlaintifTs father at a salary ; and the intention seems to have 
been, that at certain periods the receiver should pay what he received 
at the banker's. The Plaintiff succeeding his father in the year 
1770, the receiver continued in the employment of the guardians ; 
who did not very minutely and accurately investigate the accounts. 
The Plaintiff, being of age in the year 1778, De Laet was continued 
as receiver with almost entire confidence reposed in him by Lord 
Hardwicke, until the dissatisfaction arose, that induced his Lordship 
to call for the accounts. The result of the whole as to this part of 
the case is, that De Laet, standing in this relation, has by charging 
the Plaintiff with payments, that never were made, and withholding 

credit for sums, certainly received, placed himself in this 
[*509] situation ; that upon Russell's * account he bad withheld, 

contrary to the faith of his implied contract, the sum of 
1650Z. ; and by the Master's Report a iisirther sum to a very consid- 
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erable amount, is now found to be due from his estate upon the gene- 
lal account. 

Under these circumstances, it has been contended, first, that inter- 
est is not to be paid ; secondly, if it ought to be paid, that the Court 
is called upon to look with anxiety for some time, that may, consist- 
ently with principles, and all the considerations, to which Courts of 
Equity attend, be said to be the proper period, from which it is to 
run. There are very few cases upon the question, how far a steward 
is, or is not, to pay interest for sums withheld ; and I do not know, 
that any general rule can be laid down ; as I must look at the cir- 
cumstances of the cases, that have been alluded to by Sir Samuel 
Romilly, If a steward is permitted by his employer to hold money, 
and is not called upon for his accounts, and the employer can be 
said to have given a sanction to that practice by his conduct, there 
may be cases in which interest would not be decreed. Tn the case 
of Wilkinson, steward to Lord Salisbury (1), I have a strong recol- 
lection, not that Lord Thurlow felt any difficulty upon the question, 
whether in many cases a steward might not be charged with interest 
but in that case the mode of dealing was such, that it might be taken 
to be a sort of authority, given to the steward, habituallj^to hold 
money in his hands ; that in truth Lord Salisbury had made the 
steward his banker ; expected always to be supplied by him with 
money ; had sometimes overdrawn him ; and that Wilkinson was 
authorised to conceive himself in this situation, that he was to have 
money ready, whenever it should be called for. 

* This case is perfectly different from that. The duty of [* 51 0] 
De Laet required him to receive the money, to hand in ac- 
counts, and to pay the money to others, upon the notion, understood 
by every one, that he was from time to time to pay all, that he had 
received : a case therefore upon the report of the Master going much 
beyond that ; and upon the whole this is a case of wilful conceal- 
ment of what had been received. Laying out of the case altogether 
any principle, arising out of the circumstance that De Laet was from 
time to time to pay the money into the banker^s ; and, supposing that 
not to exist in the case, there is that species of concealment and 
over charges, grounded in fraud, which of themselves would author- 
ise, and require, the Court to charge him with interest. 

I cannot discover any difference between the implied contract, 
supposed to arise out of the duty of trustees, assignees, and execu- 
tors, though certainly differing widely in character, and the implied 
contract of a receiver and agent ; who is bound faithfully, diligently, 
and accurately, to account, at least when called upon ; and not to 
suppress, conceal, or overcharge. There is no ground, that can be 
urged for charging interest against a receiver, that will not authorise 
it against De Laet (2). 

There is another consideration, upon which the judgment, that I 

(1) Lord Sduibwy v. ffUkinson, cited arUe^ vol. viii. 48, in Lord Chedtoortk 
Edwards, 

(2) Ptarst V. Grtm, 1 Jac. & Walk. 135. 
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am aboat to pronounce, may by many persons be thought a miscar- 
riage : I therefore notice it, that it may not be misunderstood. The 
demand was made at the Bar upon the part of the Plaintiff for inter- 
est, to be paid from the year 1770 to this time ; charging interest 
upon the accounts, as they would stand annually rectified, from that 
time to this. Lest mischief should arise from the want of such a 

declaration, I now state, that, hard as it may be upon per- 
[*511] sons, who succeed *to property, subject to demands of 

this nature, by the circumstance that the fraud was not 
discovered until after the death of the parties, implicated in it, de- 
feating the expectations of those, who succeed them, I think, the 
Court is in general cases justified in saying to a steward, or to those, 
who represent him, that if upon subsequent inquiry it turns out, that 
he. who ought to have kept, and annually to have rendered, accu- 
rate accounts, and to have paid the balances, has wilfully concealed 
sums, that he had received, and cha^d his principal with payments, 
which he never made, with whatever hardship it may be attended, 
there is a principle, that in general cases would authorise the Court 
to say, there can be no period however remote, through which the 
Court Vf'jjl not look, for the purpose of setting such an account right. 
But upon a circumstance in this case I am called upon by the Plain- 
tiff himself not to ^arry the interest so far back ; and that is the 
principle, upon which the Plaintiff seemed himself to think it right 
to deal, when he called for the accounts of twenty-one years. I 
think therefore, that, all matters between De Laet and this family 
being considered, but with more tender consideration than if he had 
been a mere stranger, the Plaintiff seems to have been of opinion, 
that he ought to be satisfied with the result of the account, at that 
time fairly taken ; and upon the pleadings he would have taken the 
sum of 1650/. ; if that had been the sum due, without calling for in- 
terest upon the items in the account, forming that sum. 

It may be said, if the Plaintiff would have been satisfied with that, 
De Laet's conduct in giving that account, instead of then giving a fair 
account of what was then due, has removed him from the situation, 
in which Lord Hardwicke meant that principle to govern. The an- 
swer to that is, that, though I do not agree, that upon the form of 

the pleadings, interest ought not to be given, I think, if 
[* 512] * the Plaintiff meant to ask interest from an earlier period 

than the time, when that balance was rendered, the bill 
ought to have pointed out directly, that he did mean that. He has 
not made that demand ; and I infer, that it was not his intention ; 
but that his intention was, that, the balance at that time beitig 
stated, the demand for interest should be confined to what should ap- 
pear to be the balance at that time ; and there was no reason, why 
interest should be paid upon those accounts, that had been rendered. 
The time, from which the interest is to be computed, is the period, 
when Russell gave that balance of 1650/. ; viz. May, 1792. Inter- 
est must also be paid by De Laet's estate, (not by Casamajor), upon 
the difference of the rent from the time that demand was constituted, 
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at 4/. per cent. ; and interest must also be paid upon the suni of 
660/. from the time it was received ; and all the costs must be paid 
by the estate of De Laet. 

See, antey the notes to 5. C, 4 V. 411. 



LANSDOWN V. ELDERTON. 
[1808, March 3.] 
A PURCHASER may be committed for disobeyiDgf an Order to pay in his money. 

A MOTION was made, that a person, reported the best bidder be* 
fore the Master, may within a fortnight pay in his purchase-money ; 
or stand committed. 

The purchaser had taken no step since the abstract was delivered. 
By an order dated the 19th of November, 1807, he was ordered to 
pay in bis money on or before the 12th of February following, and 
to be let into possession from Christmas (1). 

*The Lord Chancellor, [Eldon], expressed some [*5i3] 
doubt, whether there was any instance of committing a 
purchaser ; and, whether the Court could go farther than to dis- 
chaise him. 

Sir Samuel Romilly, in support of the Motion, said, there is no 
distinction in principle between a purchaser and any other person, 
not a party ; and put the case of tenants in common, ordered to at- 
torn to a receiver. 

Mr. Cooke (Amicus Curue) mentioned Young^a Case (2), and 
two others, there referred to. 

The Lord Chancellor then made the Order ; observing, that 
the principle required it equally in the case of a purchaser ; who 
could not be permitted to baffle the Court, and disobey an Order, 
more than any other person. 

As to the mode of enforcing an order for payment of money, as against a per- 
son not a party to the suit in which that order has heen made, see the latter part of 
note 1 to Carldon v. Smiikj 14 V. 180. A purchaser who, after he has been re- 
ported the best bidder at a sale before the master, becomes insolvent, may be dis- 
charged, on the motion of the vendors, supported by an affidavit of the insolvency: 
Hodder v. Rufffin^ 1 Ves. & Beat 544. 

(1) This Order is not made until the Report has been absolutely confirmed: ante, 
vol. ii. 335. 

(3) In the Court of Exchequer. In ,^ndn v. iGorye, in Chancery, 26th Novem- 
ber, 1791, the Order for committing the purchaser was made. 
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VAUGHAN, Ex parte. 

[1808, Makcb 7 ; April 13.] 

Bankrupt, disputing the Bankruptcy, not permitted to see the proceedings ; and 
his Solicitor having originally acted also for the assignees, a practice, that 
ought not to prevail, the trial was stayed : the assignees and the petitiontii|f 
creditor under the circumstances jointly to indemnify the Messenger in the 
action against him; and to be at liberty to defend it, if they thought proper; 
reserving the question upon the indemnity as between themselves. 

The prayer of this Petitioner presented by the messenger under 
a Commission of Bankruptcy, was, that the assignees may 
[* 5 14] be ordered to indemnify the petitioner * against an action of 
trespass, brought by the bankrupt ; who resisted the Com- 
mission on the ground, that he had not committed an act of bank- 
ruptcy ; and that the trial may be stayed. The Petition stated, that 
upon the choice of assignees they had taken the proceedings out of 
the hands of the petitioning creditor : and delivered them to the so- 
licitor, employed by the bankrupt; discharging the petitioner, ^ who 
had be*en the provisional assignee, from the possession of the effects. 

Sir Samuel RomiUy, in support of the Petition, contended, that 
the messenger must be indemnified by the assignees ; and observed 
upon the effect in this case, of the circumstance, that the same so- 
licitor was concerned both for the assignees, and for the bankrupt ; 
who would not have been permitted to inspect the proceedings with 
a view to overturn the Commission. 

Mr. Hart and Mr. G. Wih<m^ for the Assignees, opposed the Pe- 
tition ; insisting, that the indemnity ought to be given by the peti- 
tioning creditor ; having taken out the Commission against the incli- 
nation of ail the other parties ; who preferred a deed of trust. The 
assignees changed the solicitor, when they discovered, that he was 
employed by the bankrupt; and they are willing to support the 
Commission ; but do not think it reasonable, that they should be 
personally liable under these circumstances. 

The Lord Chancellor [Eldon]. — This case is an instance of 
the mischief, arising from the practice of the assignees and the bank- 
rupt acting by the same solicitor. The adverse duties, resulting from 
those conflicting characters, cannot be properly sustained by the 
same person. The assignees, if they had doubts as to the validity of 
the Commission, should have declined that office. Under- 
[*515] taking it, they * adopt the conduct of the petitioning cred- 
itor, and undertake toils virUnu to sustain the commission. 
The papers get into their hands. The unfortunate effect of this is, 
that though I would not have permitted the Commissioners to put the 
proceedings into the hands of the bankrupt, if he had applied for 
them, this solicitor is aware of all the infirmities of the Commission, 
if any exist ; and the consequence is, that the question cannot be 
tried, as it ought to be tried. Under the particular circumstances 
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there is sufficient ground for staying the trial until farther Order ; 
to give an opportunity of making farther inquiry. 

As to the indemnity I will not order the assignees to defend this 
action : but, if they choose to defend it, they shall have the oppor- 
tunity ; if they will not defend it, the question will remain for fu- 
ture discussion, whether an assignee, who by assuming that character 
adopts the acts of the petitioning creditor up to that time, is not 
bound for the future to perform all the duties, connected with that 
situation ; as the petitioning creditor was bound before the choice of 
assignees. The actual hardship will be different in different cases. 
If the act of bankruptcy was not well proved, a person, who thinks 
proper to be an assignee under such circumstances, has no great 
reason to complain of hardship. 

The Order pronounced, was, that the trial should be stayed until 
the Sittings before the Term : the assignees to be at liberty, if they 
think proper, to defend the action : reserving the question as to the 
indemnity until after the trial ; and the petitioning creditor to have 
notice, when this Petition shall come on again. 

April I3th. Mr. Ctdlen, for the * petitioning creditor, [*516] 
contended, that he had nothing to do with the action ; 
which the assignees alone, who had adopted the Commission, could 
properly defend. 

Mr. Hart and Mr. G. Wibon, for the Assignees, said they were 
willing; as they ought, to support the Commission ; only requiring the 
aid of the petitioning creditor ; and, admitting that the messenger 
must be indemnified, suggested, that the indemnity should be given 
both by him and the assignees ; which would leave the question 
between them open. 

The Lord Chancellor assented to that ; observing, that, though 
the general rule is, that the assignees are liable to the messenger 
after the assignment, they are entitled to the assistance of the peti- 
tioning creditor : who is more acquainted with the subject. 

The Order was made accordingly, that the assignees and the pe- 
titioning creditor should indemnify the messenger; reserving the 
question as between themselves ; and liberty was given to the peti- 
tioning creditor also to defend the action, if he thought proper. 

1. In Ex parte Arroicsmithy 14 Ves. 211, Lord Eldon strongly expressed his 
astonishment that any solicitors of respectability should engage themselves as so- 
licitors at once for the assignees under a commission, and for the creditors and 
bankrupt also. 

2. That the petitioning creditor alone is personally responsible for the fees of 
the messenger, up to the choice of assignees, see note 6 to Ex parte SmUhj 5 V. 
706. 
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MELLISH V. MELLISH. 

[Rolls.— 1808, March 4.] 

Interest not ^ven upon arrears of maintenance any more than upon arrears of m 
jointure (a). 

This Cause coming on for farther directions, a reference to the 
Master was prayed for a computation of interest upon two sunis, 

that bad been reported due for maintenance. 
[* 517] •The Master op the Rolls, [Sir William Grant], 
refused to give that direction ; observing, that there is no 
instance of interest given upon arrears of maintenance any more than 
upon arrears of a jointure (1). 

Notwithstanding the dictum in the principal case, it does not appear to be an 
invariable (though it certainly is a general) rule, that interest is not to be allowed 
upon arrears of a jointure : see ante, note 1 to Tew v. The Earl of IfitUarionj 1 
V.451. 



NELTHORPE v. PENNYMAN. 

[1808, March 5.] 

The Court refused to discharge the Solicitor in the cause from a purchase before 
the Master with the view of preventing a Sale at an undervalue. 

Mr. BeU moved, that a purchaser of several lots before the Mas- 
tor should be discharged, and that a re-sale of those lots should be 
directed : the purchaser being the solicitor in the cause ; and having 
bought in those lots to prevent a sale at an undervalue. 

The Lord Chancellor [EldonJ inquiring, whether there was any 
higher bidding : and, being informed, that there was not, refused to 
discharge the purchaser, observing, that this point had been much 
considered by Lord Thurlow in the case of a solicitor; who from the 
same honorable motive interposed ; and Lord Thurlow's opinion was, 
that the purchaser must keep the purchase, if the Court thoujght, that 
he ought to keep it. It would be a very wholesome rule to lay down, 
that the solicitor in the cause should have nothing to do with the 
sale ; as the certain effect of a bidding by the solicitor in the cause is, 
that the sale is immediately chilled (2). 

See note 3 to £r parte Lacey, 6 V. 625. 

(a) The widow has been held entitled to interest or metne profits up to the time 
her dower is assigned her. Gordon v. iSteoeitf, 2 Hill, Ch. 429. To interest, if a 
sum of money is assessed in lieu of dower. Keith v. Tratsier, 1 Bai. £q. 64. See 
also, Hazen v. Hurherj 4 Johns. Ch. 604. Interest was allowed upon arrears of 
an annuity given by will to a wife in lieu of dower ; the Court saying *' It was her 
bread," and, therefore, proper. Irby v. M^RtOy 4 Desaus. 422. 

SI) Bedford v. Cooke; stated anie, vol. ii. 166, in Oetize v. Hunkr, 1 Dick. 
; Anderson Y.Dtmfer, I Qch.&,hef.^h 
(2) As to opening biddings generally, see anUy fFatson v. Binhf vol. ii. 51, and 
f he note, 55. 
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WEEKS V. COLE. 

[1808, March 5, 10.] 

Order to stay proceediogB until security given for Costs, upon Affidavit, that Uie 
Plaintiff since the Answer had abandoned this Country, and resides in the Isle 
of Man (a). 

A MOTION was made by a Defendant to a Bill to dissolve a part- 
nership, that proceedings may be stayed until the Plaintiff shall give se- 
curity for costs. The motion was made, after answer, upon affida- 
vit ; stating, that, the PlaintifT, who, when the Bill was filed, resided • 
in London, has, since the answer was put in, entirely abandoned this 
Country ; and now resides in the Isle of Man ; and that he is suing 
for the instalments upon a bond, given as the consideration of the 
partnership. 

Mr. Greggy in support of the motion, insisted, that the Court, be- 
ing put in possession of the fact, stated by the affidavit, would make 
the Order ; as if the Plaintiff had been originally out of the jurisdic- 
tion ; and referred to Lonergan v. Rokehy (1) ; admitting, that gen- 
erally upon such an application it has appeared, that the PlaintiflT re- 
sided out of the jurisdiction, wh^n the Bill was filed. 

Mr. Johnson^ for the Plaintiff, said, the ordinary instance of this 
application is before answer ; and, whatever may be the effect of go- 
ing abroad after answer, totally leaving this country, and abandoning 
all establishment here, this is not a case of that nature. It is true, as 
the affidavit states, this Plaintiff went to the Isle of Man : but, after 
residing there a few days, he returned ; and is now in Eng- 
land. 

♦The Lord Chancellor. — ^The principle, upon which [*519] 
this application is granted in the ordinary case, before an- 
swer is, that the Defendant applies, as soon as there is any occasion ; 
and, if the Plaintiff goes abroad after answer, with the intention to 
reside, and be domiciled, abroad, there is the same reason to require , 
security for the costs, as in the ordinary case. The case of Loner- 
gan V. Rokehy is an authority for the application in this case : but 
there should be an opportunity of answering this affidavit. 

March \Otli. The Order was made: the Plaintiff's Counsel not 
objecting. 

See the notes to Grun v. Ckamockf 1 V. 396. 



(a) Unless all the complainants actually reside abroad, security for costs cannot 
be required. I Barbour, Ch. Pr. 102, 1(6 ; 2 ib. 402 ; see anitf note (a) Green v. 
Chamock, 1 V. 396. 

(1) Cited from the Register's, Book, 1749; 2 DicL 799. Seeposty Whiit v. 
Greatheady vol. xv. 2; the note I Ball & Beat 566 ; and Beames on Cfosts, 178, &c. 

VOL. XIV. 22 
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CLARKE V. GRANT. 

[R0LL8.—I8O7, Nov. 17; Dec. 21.] 

Specific performance of an Agreement in writing for a Lease for sixty years re- 
fused upon Parol Evidence of an alteration, stipulated for at the same time ; 
and upon the faith of which the par^ executed. Distinction between the case 
of a Defendant refusing, and a Plaintiff* seeking, the execution of an agree- 
ment under such circumstances (a). 

The Plaintiffs, Trustees of a Charity, called Wilkes's Charity, 
and being in that character seised in fee of certain estates, filed this 
Bill for the purpose of obtaining the spe9ific performance of an 
agreement in writing, dated the 4th of July, 1800, in the following 
terms ; 

" The said trustees agreed to let and the said John Grant to take 
all that piece or parcel of meadow called Bloody Wort 
[* 520] containing by * estimation one acre more or less with the 
wharf as it is now built running from the same into the 
close of Mrs. Jackson with as much land out of the said close as 
will admeasure one acre and a half part of the land of the close 
aforesaid taking the same in a parallel line of feet from the said 
wharf for the term of sixty years at 31/. lOs. per annum." 

The Defendant alleged by his answer, that at the time when the 
written agreement was entered into, it was verbally agreed between 
him and the four trustees, who attended at the execution of the 
agreement, that such alterations should be made in the said memo- 
randum of agreement as should be consistent with and agreeable to 
the substance thereof, and which should be required by him for his 
convenience and accommodation ; and that he afterwards desired 
accordingly, that the Bloody Wort and the wharf thereupon, should 
be extended to an acre and an half by a line, running, as there des- 
cribed in a particular course, into Jackson's close. 

This stipulation was proved by James Oliver, the attesting witness 
to the agreement ; who by his deposition stated, that, before the 
Defendant signed the agreement he objected to the purport and ef- 
fect of it: and did in the presence and hearing of the deponent de- 
clare to the four trustees, that he wished it to be understood, that in 
case he should be desirous of having any alteration made with res- 
pect to the situation of the land, to be taken out of the close of Mrs. 
Jackson, by taking a part of such close other than that part thereof 
mentioned in the said agreement, he should be at liberty so to do ; 
or to that effect ; to which the four trustees unanimously agreed. 



(a) In the case of a plaintiff seeking the specific performance of a contract, if it 
is reduced to writing, Courts of Equity will not ordinarily entertain a Bill to de- 
cree a specific performance thereof with variations or additions, or new terms, to 
be made and introduced into it by parol evidence ; for, in such a case, the attempt 
is, to enforce a contract partly in writing and partly by parol. 2 Story, Eq. Jur. 
§ 770a ; see ante^ notes (a) (6) and (c) ffooUam v. Heam, 7 V. 211 ; note (a) Town" 
$hmd V. Stangrootrty 6 V. 328. 
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and at the same time declared to the Defendant, that they were 

proud to get such a tenant ; and should be glad to make 

every thing agreeable; or to that effect; and that the [*52i] 

Defendant did upon this taking place subscribe his name 

to the agreement. 

It was proved farther, that the Defendant did, on the 18th of Au- 
gust, 1800, enter on the Bloody Wort, and an adjoining part of 
Mrs. Jackson's close ; but a part, different from that, which had been 
specified in the written agreement ; and that he had continued in 
the undisturbed possession of the same till Easter Term, 1806 ; 
when the Bill was filed. Receipts of rent by the Plaintiffs during 
nearly the whole of that time were produced in evidence. 

The nephew of Mrs. Jackson, who had the management of her 
lands, by his deposition stated, that the contracting trustees had in 
the month of July, 1800, repeatedly applied to his aunt to give up 
that part of her close, which the Defendant now holds with the 
Bloody Wort ; in order, as they said, to accommodate the Defendant 
with it ; and they offered her in lieu of it,' the part of the close, 
which he had contracted for under the written agreement. This 
was for some time refused by her : but she at length consented ; and 
such part of her close was accordingly measured out, and pos- 
session taken of it by the Defendant. There was farther evidence, 
that the admeasurement was made in conformity to the representa- 
tion of the- Defendant, and not according to the written agreement. 

Mr. Hart and Mr. IVingfield, for the Plaintiffs, contended, that, 
the agreement being in writing, and never having been surrendered, 
parol evidence to vary it was inadmissible ; and that the specific per- 
formance of a written agreement could not be barred by parol evi- 
dence, produced by the Defendant. 

* Sir Samuel Romilly and Mr. David Jones, for the De- [* 522] 
fendant. — The facts, on which the Defendant relies, are sat- 
isfactorily proved. The evidence of the parol stipulation is con- 
firmed by the applications to Mrs. Jackson, and by the circumstan- 
ces of the admeasurement, and the possession of the Defendant, 
conformable to that stipulation, and not to the written agreement. 
These facts are sufficient, not only to rebut the equity set up by the 
Plaintiffs, but even to raise an equity in favor of the Defendant, that 
would entitle him to have the contract, as he represents it, executed. 
In the case of The Marquess of Townshend v. Stangroom (\) the 
Lord Chancellor admitted parol evidence as a bar to a specihc per- 
formance of a written contract. The Plaintiffs by their applications 
to Mrs. Jackson, recognized and confirmed the parol agreement; and 
the admeasurement, the long possession of the Defendant, which 
had been conformable to that agreement, and not to tlie written con- 
tract, and the acknowledgment of the Defendant as tenant by the 
Plaintiffs during the whole time, which the receipts incontestibly 

(1) Ante, vol. vi. 328. Sec the judgment in the case of Rick v. Jackson^ vi. 334, 
note. 
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proved, estabti^ in the most satisfactory manner the case of the 
Defendant. These circumstances amount to a part-performance, 
amply sufficient to take the case out of the Statute (1). The pa- 
rol agreement, coupled with this part-performance, constitutes a col- 
lateral independent agreement, distinct from that, which had been 
reduced to writing ; and which, being subsequent to such written 
agreement, superseded and annulled it. A parol agreement, coupled 
with part-performance, is of equal validity in this Court 
[* 523] with a written contract ♦ It is clear, that, if the Defend- 
ant had filed a Bill, he would have been entitled to a specific 
performance, conformable to the case, which he represents by his an- 
swer, and has made out in evidence. The case of LegalBiid Mitter (2), 
and another in Viner (3), cannot be distinguished from this. 

The Master of the Rolls [Sir William Grant]. — This is a 
Bill, filed by the Plaintiffs, who are trustees of a Charity, called 
Wilkes's Charity, for a specific performance of an agreement, en- 
tered into by them with the Defendant. It ^oes not appear from 
the pleadings, what tHe power of the trustees is with regard to the 
granting of leases. A point is raised by the answer, whether they 
have a power to make leases for sixty years. It is not however ne- 
cessary to discuss that question, in order to decide this case. The 
main ground of the defence, here made, is a parol agreement, said 
to have been entered into at the same time with the written agree- 
ment, and made previously to its being signed. On this two ques- 
tions arise. First, as to the competency of the evidence; and, 
secondly, as to its sufficiency. I am of opinion, that it is compe- 
tent for the Defendant to offer this evidence. 

The agreement was, that the Defendant was to have a lease for 
sixty years of an acre of ground, called Bloody Wort ; which in- 
cluded a wharf ; and to which was to be superadded half an acre, 
part of a close, then held by a Mrs. Jackson ; and which is defined 
in the written memorandum of agreement. It is stated by the De- 
fendant, that, before he signed the written agreement, he stipulated, 
that he should be at liberty to propose alterations as to the precise 
spot, to be taken from Mrs. Jackson's close, to be added 
[* 524] to the Bloody Wort ; and ♦ that this was expressly as- 
sented to by the trustees. If the evidence be admis- 
sible, it appears, that this written agreement was only signed in 
consequence of the promise of the four trustees to consent to 
such alterations with regard to the spot, as would be for the 
convenience of the Defendant : so that but for this promise there 
would probably never have been any agreement at all. It would 
then be against equity, and a fraud on the Defendant, to insist upon 
his performance of an agreement, which he only signed on the faith 
of an alteration being made in one of its terms. It has been ruled, 
that it is not open to a PlaintifT to supply or correct a term of a 

(1) Stat 29 Ch. II. c. 3. 

(2) 2 Ves. 209. 

(3) Vin. 522, pi. 38; 4 Geo. II. 
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written agreement by parol (1) : but it has never been determined, 
that a Defendant cannot set up a parol engagement in opposition to 
a party, who, having entered into it, seeks to have a written agree- 
ment specifically performed independently of it. The Statute of 
Frauds (2), has not altered the situation of a Defendant, against 
whom a specific performance is prayed. A Defendant in such a 
case may give the same evidence now, which he might have given 
before ; and Lord Thurlow in Pember and Mathers (3) went the 
length of making a parol promise avail in the case even of a Plain- 
tiff; and decreed a specific performance on the ground of it. 
That was a Bill for a specific performance, brought by the original 
lessees of a leasehold estate, against the assignee of the lease 
on his parol undertaking to indemnify the Plaintiffs against all rents 
and covenants, to be paid or kept on the part of the lessee, and to 
execute a bond for such an indemnity. The assignment had been 
made by a sale by auction ; and the conditions of sale 
did not stipulate the * indemnity : but it rested only on [* 525] 
parol evidence. Lord Thurlow held this evidence to be 
admissible ; and laid it down, that, where the objection is taken, 
before the party executed the agreement, and the other side promise 
to rectify it, it is to be considered as a fraud on the party, if such 
promise is not kept. There being in that case a doubt as to the 
sufficiency of the evidence, establishing the parol undertaking to in- 
demnify, entered into by the Defendants, Lord Thurlow directed 
an issue to be tried, whether such promise was made on the day of 
the execution of the assignment ; and, it being found in the affirm- 
ative, the Plaintiff had a Decree for a specific performance. With- 
out saying, how far it would be proper to go the whole length of 
that case, and on the ground of such a promise to decree a specific 
performance, there can, I think, be no doubt, that a Defendant is at 
liberty to urge such a parol promise as a bar to a specific perform- 
ance of a written agreement 

The next question, is whether there be sufficient evidence in this 
case to prove the alleged promise. 

I think, the evidence of the witness, who swears to the parol 
agreement, is open to some of the observations, made upon it ; and 
had it rested with him alone, I should have directed an inquiry with 
regard to it ; but his testimony is corroborated by other evidence in 
the cause ; to which no exception lies ; and by the circumstance of 
the survey of the land having been made by the direction of the 
trustees according to the parol agreement. I therefore think, the 
Bill must be dismissed ; unless the Plaintiffs will agree to execute 
such a lease, as the Defendant has submitted he is ready to accept. 

See the notes to The Marqutss Toicnshend v. Sifongroom, 6 V. 328, with the far- 
ther references there given. 

• (1) Rich V. Jacksofi, 4 Bro. C. C. 514 ; arUe, vol. vi. 334, n. ; Tht Marquess of 
Toumshend v. Stanfcroomj vL 338. See the note, iii. 38, 39, 40, Pym v. Blaekbum. 

(2) Stat 29 Ch. II. c. 3. 

(3) 1 Bro, C. C. 54. 
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BONNETT t;. SADLER. 

[1808, Feb. 6; March 16.] 

IfcjvifCTioN agaioBt proceeding with alteratioos in a bouse under an agreement 
for a Liease ; upon circumstances, that would probably prevent a specific per- 
formance ; viz. Surprise, the effect of fraudulent misrepresentation and conceal- 
ment, and the particular nature of the alterations, for the conversion of a pri- 
vate house to the purpose of a coachmaker's business ; wholly changing the 
nature of the subject. 

A MOTION was made for an Injunction, to restrain the Defendants 
from proceeding to pull down the front of a house in Lisle Street, 
and from turning the upper rooms into lofts, &c. for the purpose of 
carrying on the business of coachmakers. 

The circumstances, under which this Injunction was prayed, upon 
the affidavits were these. The Plaintiffs, coachmakers in Lisle 
Street, were owners of the house, which was the subject of this 
suit : a private house, next to that, in which they carried on their 
business. The Defendants applied to them for a lease of that 
house ; stating themselves to be shoemakers ; but afterwards repre- 
senting that to be a mistake ; and asserting, that they were not en- 
gaged in any trade ; and wanted the house as a private house. An 
agreement was accordingly executed for a lease for twenty-one 
years : the lessees to lay out lOOZ. upon exterior repairs under the 
direction of the PlaintitTs. As sOon as the Defendants had obtain- 
ed possession under the agreement, they immediately proceeded to 
make the necessary alterations in the house for the purpose of carry- 
ing on the business of a coachmaker ; and the house, being very old, 
was from what had been already done in danger of falling. 

Sir Samuel Romilly^ Mr. Thomson^ and Mr. fVyatt, in support of 
the motion, relied upon the dangerous state of the house in conse- 
quence of the alterations ; admitting, that without that fact, the 
conduct of the Defendants, though amounting to a very bad faith, 
would not be a ground for the interference of the Court. 
[*527] •The Lord Chancellor granted the Injunction until 
answer or farther order ; observing, that he did so upon 
two grounds : first, the special ground stated : secondly, that though 
the Court will not prevent a man from carrying on his business in a 
house, which he had taken, yet the business of a coachmaker is of 
such a nature, that it requires the alteration of the house from top to 
bottom : it is, not merely the conversion of the lower part into a 
shop, but a complete alteration of the property. 

March I6th. Mr. Richards and Mr. CuUen, for the Defendants, 
upon the answer coming in moved to dissolve the Injunction ; in- 
sisting upon a clause in the agreement against the exercise of any 
offensive trade. 

VOL. XIV. U^^* 
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In support of the Injunction tl^e case of PhiOips v. The Duke of 
Buckingham (1) was mentioned, as having analogy to this case. 

The Lord Chancellor [Eldon]. — My opinion still continues, that 
under these circumstances this Injunction was proper ; notwithstand- 
ing the clause, providing, that the lessees shall not carry on any of- 
fensive trade : an admission certainly, that they may carry on some 
trade ; and it cannot be contended, that this particular trade falls 
within the meaning of that provision. It struck me, first, upon the 
fraud, that, while this rested in treaty, it would be a seri- 
ous question, * whether, if the Plaintiffs brought an eject- [*528] 
ment, it would be possible for a Court of Equity to say, 
that, as this agreement had been entered into, they ought not to be 
permitted to proceed at law ; and, if that is highly doubtful, secondly, 
whether the state, of the premises ought to be altered, while that 
doubt es^isted. I do not enter into the question in the case of PAf7- 
tips v. The Duke of Buckingham : but, with reference to such a 
transaction as was the subject of that cause, though certainly Lord 
Ttiurlpw intimated a doubt (2), whether a man, treating with a third 
person, in trust for a second, whom he had refused to deal with, 
could therefore set it aside, I cannot possibly admit, thdt it may not 
under some circumstances be a decisive answer to a Bill for the spe- 
cific performance of an agreement. There had been several instances 
of the same name, or the same sign, being set up next door, or 
opposite, to a tradesman : there could be no doubt of the view ; or 
that the party might do so: but that is very different from the 
case of an agreement for a lease, obtained from the owner of the 
original shop with a studious concealment of the object : or a land- 
lord from motives of kindness to an old tenant letting to him a farm 
upon lower terms than he would let it to any other person ; and that 
tenant, being informed by the landlord, that he would not upon any 
account let that farm to a particular individual, (from some clashing 
interests in mines) declaring himself a trustee for that person. This 
Court would pause long, before it would execute an agreement under 
such circumstances. 

Under the circumstances of this case it cannot be represented, 
that these Defendants did not take this agreement for a lease under 
surprise, produced by a studious, artful, and what this Court 
calls fraudulent, concealment, *for the very purpose of ob- [*529] 
taining a lease, which they knew the Plaintiffs would not 
have granted, except under the effect of that concealment. There 
is however still more in this case. These articles are most cautiously 
drawn with reference to this sort of subject. They are not to have 
the lease, until the sum of 100/. shall be laid out to the satisfaction, 
or under the direction, of the lessors, or their surveyor. If the les- 
sees knew, or strongly suspected, that the lessors would have object- 

(1)1 Vern. 227. It appears however from the Register's Book, that a specific 
performance was decreed against the Duke of Buckingham. See Mr. Raitliby^a 
note (2) 2d edit 2^. 

(2) TArd Tmham v. ChUJ, I Bro. C. C. 95. 
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ed to what they proposed, if their attention had not been withdrawn 
from the subject, that is another circumstance, upon which the Coart 
would pause, before it would change the nature of the premises. If 
the efTect of that change will be an entire alteration of the nature of 
the property, I am not prepared to say, the Court would not inter- 
pose : but the very manner of making the shop, when the expendi- 
ture is to be under the direction of the lessor, must be looked to, be- 
fore the contract should be executed. Another consideration also, 
that this total and absolute change of the nature of these premises, 
which are to be left in repair under the ordinary covenants, must in- 
crease the reluctance of the Court to execute such an agreement. 
Upon these grounds, on which I granted this Injunction, my opinion 
is very clear, that it ought to be continued. 

Lord Eldon's declaration in the principal case, that he could not possibly •A- 
mit it miprbt not, under some circumstances, be a decisive answer to a oill for spe- 
cific peiionnance, to show, that one of the parties to the agreement had been d^- 
ing in trust for a third person, with whom the other contracting party had refused 
to deal, is supported, not only by the soundest principle, but by positive authority 
It was expressly on this ground, that Lord Bathurst, C, reversed a decree pre- 
viously made by Sir Thomas Sewell, M. R. : see Hopham v. Eyre^ Llofft, 787. 
See, also, Scott v. Langstqfft, cited, IJofft, 798 ; Barebones v. Bcames^ 2 Cha. Ca. 
121 ; (THedihy v. Pt^es, 1 Sch. & Lef. 127, 190. The reasonable rule, and one 
which seems to be equally applicable to a lessee or vendee, as to a lessor or ven- 
dor, is that, where a bargain has been induced by misrepresentation, the party who 
has been guilty of that misrepresentation is disqualified from calling for the aid of 
equity : Gidman v. Horner^ 18 Ves. 11. 



[*530] GWINETT v. BANNISTER. 

[1808, Feb. 22; March 9.] 

No jurisdiction in Equitv by Injunction to stay Process of a Court of Law upon 
an Award, made a Rule of Court under the Stat 9 & 10 Will. III. c. 15, which 
confines the Jurisdiction to set aside the Award, obtained by corruption, &c. to 
the Court, of which the submission is made a rule (a\ 

Distinction between an Award under the Stat 9 & 10 WilL III. c. 15, and an 
Award made in the course of a cause, [p. 52)2.] 

The Bill in this cause prayed, that an award may be declared 
void : and that the bond, given by the FlaintiiT to the Defendants, 
to abide the award, may be delivered up : the Plaintiff offering to 
deliver up the bond, given by the Defendants ; and that an account 
may be taken in respect of the transactions, which were the subject 
of reference ; which arose out of a partnership "in collieries. 

The award was made under an agreement, dated the 4th of April, 
1805 ; dissolving the partnership upon certain terms ; and declaring, 
that a statement should be made by an accountant, mutually chosen, 
of the transactions, payments and receipts, of each of the parties n 

(a) See anlt^ note (a) Nvchois y. Ckalxe^ p. 265. 
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the three collieries, any or either of , them, from the first of their con- 
nection, and of the transactions, &c. of the Plaintiff in the Wednes- 
bury colliery, before he purchased any interest therein ; having orig- 
inally been agent and cashier to the Defendants for that colliery : 
which statements and all other matters of difference, and also all ac- 
counts, reckonings, and demands, of said parties relating' to their 
collieries, should be left to the determination of two persons : one to 
be chosen by the Plaintiff; the other by the Defendants ; with pow- 
er to name a third, &c. 

The Bill charged, that the arbitrators proceeded upon a statement 
by the accountant ; which was erroneous in several particulars, speci- 
fied ; and that they refused to examine the Plaintiff. 

The Answer stated a clause in the agreement, that 
♦neither of the parties should or would bring or prose- [*531] 
cute, &c. any suit in Equity against the arbitrators, or 
against each other, touching the matters referred ; and that in Feb- 
ruary, 1807, the Defendants caused the bond, executed by the Plain- 
tiff, to be filed in the Court of King's Bench ; and procured the 
submission to be made a rule of that Court. The Answer farther 
stated, that the arbitrators duly made their award, after several meet- 
ings, &c. ; that an accountant was mutually chosen by the parties ; 
that the arbitrators did examine the Plaintiff; heard his objections ; 
and in consequence of his objections to the statement of the account- 
ant, so mutually chosen, they recommended, that another account- 
ant should be called in ; which was done accordingly ; and the De- 
fendants insisted upon the award ; as if they had pleaded it. 

An injunction having been obtained, the Defendants moved to 
make an Order for dissolving the Injunction absolute : the Plaintiff 
having undertaken to show cause upon the merits. Upon that 
Motion the question was made, whether this Court has any jurisdic- 
tion to set aside an .award, made a rule of a Court of Law under 
the Statute (1). 

Sir Samuel Romilly and Mr. Heald, for the Plaintiff. — It is evi- 
dent, that many cases occur, in which a Court of Equity can give 
relief ; the ground of which may be in the knowledge of the parties 
only ; and no other Court can compel a discovery. It is difficult to 
reconcile the two sections of this Act of Parliament ; unless they 
may admit this construction ; that, though the application to the 
Court, in which the reference was made, must take place 
* within the limited time, there .is no limitation of time to [♦ 532] 
an application in any other Court. If however the two 
sections of the Act of Parliament are not to be reconciled, the es- 
tablished jurisdiction of a Court of Equity is not taken away : Lord 
Lonsdak v. LittledaU (2), Learmouth v. Dick (3), Fetherstone v 

(1) Stat 9 & 10 Will. III. c. 15. See Mchols v. Chalitj anu, 265. 

(2) ^nU^ vol. ii. 451 ; see the note, 453. 

(3) In the Court of Exchequer, 1807. 
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Cooper (1), AUardes v. CampbeU(9), Ward v. Periam (3). That 
jurisdiction remains, after the time, given by the Statute,'bas expired. 

Mr. Richards and Mr. Parker, for the Defendants, relied upon 
the plain expression of the Statute ; that the process of the Court, 
of which the submission is made a rule, shall not be stopped by any 
order or proceeding of any other Court, unless oath is made of mis- 
behavior, corruption, &c. contending, that, if any chaise of that 
nature could be supported, it should have been made a subject of 
complaint to the Court, in which the rule was made ; but that the 
circumstances of this case did not come within any of the excep- 
tions, specified in the Statute. 

The Lord Chancellor [Eldon]. — The question is raised by this 
Motion as to the jurisdiction of this Court against an award, made a 
rule of a Court of Law under the Statute (4). Some general dicta 
upon this subject in Burrow's Reports are inaccurate (5). In every 
way of considering it an award, made under this Statute, differg 
very materially from an award, made in the course of a cause. An 
award, made in the course of a cause, may be set aside in 
[* 533] * the Court of King's Bench by an application, not so lim- 
ited as that, which is given by the second section of the 
Act of Parliament. I have not found by my own research into au- 
thority, nor from the information of others, any instance, in which a 
Court of Equity has actually interposed by Injunction to stay the 
process of a Court of Law, in which the award was made a rule of 
Court ; and it is very difficult to see, how that can be under the first 
section of the Act ; for, if the Bill is filed without an affidavit, such 
a proceeding would be directly in opposition to the words of the 
first section of the Act : declaring, that the << process shall not be 
stopped or delayed its execution by any order, rule, command, or 
process of any other Court, either of Law or Equity, unless it shall 
be made appear on oath to such Court, that the arbitrators or umpire 
misbehaved themselves : and that such award, arbitration, or umpir- 
age, was procured by corruption or other undue means." 

If a Bill is filed for an Injunction in the ordinary way, and upon 
non-appearance the Plaintiflf can have the Injunction by the Order 
of the Court, the effect is to stop the process in its execution, though 
if the Bill is not supported by an affidavit, it is not shown in any 
way upon oath, as required by the Statute, that there has been mis- 
behavior, corruption, &c. The absence of authority is a very con- 
siderable circumstance in this case. The second section of the Act 
of Parliament is expressed in very singular terms: "That any 
arbitration or umpirage, procured by corruption or undue means, 
shall be judged and esteemed void, and of none efiect, and accord- 

(1) ^nie, vol. ix. 67. 

(2) Bunb. 265; 1 Turn. 133, note. See also 3 Vin. Abr. title Arbitrament, 
139. 

(3) Stated 2 Ves. 316; 1 Turn. 131, n. 

(4) Stat 9 and 10 Will. III. c. 15. 

(5) Soe Liicas v. Wilson, 2 Bur. 701. 
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ingly be set aside by any Court of Law or Equity, so as complaint of 
such corruption or undue practice be made in the Court, where the 
rule is made for submission to such arbitration or umpir- 
age before the last* day of the next Term after such [*534] 
arbitration or umpirage made and published to the parties." 

It seems to me, those words " by any Court of Law or Equity " 
must from the words, that immediately follow, mean that Court, in 
which the Rule was made ; and a complaint in thst Court could 
hardly be the ground of jurisdiction in any other Court. This clause 
seems to give that Court jurisdiction, provided the application is 
made within the time, limited by the Act, not only to refuse to carry 
into execution, but also to set aside, an award, obtained by such 
means. I have availed myself of the opportunity of consulting some 
of the Judges upon this subject ; and their opinion seems to be, as 
mine is, that the Statute does prohibit this jurisdiction (1). 

The Order was accordingly made, dissolving the Injunction. 
See the notes to Miiehdl v. Hcarria, 2 V. 129. 



GOODINGE i;. WOODHAMS. 

[1808, March 17, 18.] . 

MoTioff to refer the Answer for impertinence allowed as cause against dissolving 
an Injunction, upon the terms of procuring the Report in a week (a). 

Exceptions filed, which may be nunc pro tune of course upon application within 
two Terms after Answer, and afterwards upon special cause, will sustain an 
Injunction, [p. 536.] 

Thg usual Order Nisi having been obtained, upon the answer 
coming in, for dissolving the Injunctipn, a motion was made to make 
that Order absolute ; and at the same time, as cause against dissolv- 
ing the Injunction, a motion was made by the Plaintiff to refer the 
answer for impertinence. 

Mr. Fisher, for the Defendant, contended, that the late case of 
Fisher v. Bayley {^) was an innovation upon the ancient 
• established practice of this Court in the time of Lord [* 636] 
Thurlow and Lord Kenyon ; according to which (as it is 

(1) So, if one of the terms of the agreement to refer is, that the submission shall 
be made a Rule of a Court of Common Law, if reouired by either party ; although 
not actually made so : or, although it might have been made a Rule of this Court 
or a Court of Law, and the Bill was filed, before it was made a Rule of the Court of 

Law : see /w**, v. ASlls, vol, xvii, 419 ; Davia v. Oe%, Dawson v. Sddler, 1 

Sim. & Stu. 411, 537; Auriol v. Smith, 1 Turn. 101. 

(o) As to exceptions for impertinence, see ante, note (a) Pellew v. , 6 V 

456; Ayckboum, Ch. Pr. (Lond. ed. 1844,) 197, 198; 1 Smith, Ch. Pr. (Am. ed. 
569, 570; 2 Madd. Ch. Pr. (4th Am. ed.) 353, 354. 

[2) Ante, vol. xii. 18. 
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laid down in Milner v. Golding (1), and another case, even an Or- 
der, actually made, referring the answer both for scandal and imper- 
tinence, was clearly held by both those Judges not to be sufficient 
cause against dissolving an Injunction. Supposing, however, the old 
practice is to give way to the late decision, this case is distinguished 
from that and all the other cases, where any objection upon imper- 
tinence had been taken ; as here no Order for referring the answer 
for impertinence was previously obtained, but at the moment of mak- 
ing the motion the attempt was made to ^ow that for cause ; which 
amounts to nothing more than the mere allegation of Counsel, that 
the answer contains impertinent matter. 

The object may be delay only ; and the Order may never be drawn 
up'. So, exceptions must be actually filed : otherwise the mere alle- 
gation of Counsel, that the answer is insufficient, is no cause against 
dissolving an Injunction. 

Mr. Wingfieldy for the Plaintiff, was stopped by the Court. 

The Lord Chancellor [Eldon]. — My opinion is very clear, that 
in the ordinary case upon principle a reference of an answer for im- 
pertinence is sufficient cause against a motion for dissolving the In- 
junction; though I am aware, that both Lord Kenyon and Lord 
Thurlow held the contrary ; and therefore 1 have consid- 
[* 536] ered the point much. The reason is this. The * answer 
cannot be referred for insufficiency, if the Plaintiff means 
to refer it for impertinence ; as there must be a judgment upon the 
reference for impertinence, before there can be a judgment upon the 
reference for insufficiency : the Court not knowing, what the answer 
is, until the question of impertinence has been disposed of. The 
answer might be referred to different Masters ; one of whom might 
strike out three fourths as impertinent ; while the other, thinking 
that not impertinent, would consider the question as to the suffi- 
ciency of the answer upon the notion, that all that would stand part 
of it. As to the objection, that the Order may not be drawn up, 
that is not to be presumed ; and if any unnecessary delay .should take 
place, the Defendant may apply to the Court. In the instance of 
exceptions the Plaintiff upon a motion to dissolve the injunction must 
show, that exceptions have been taken ; which may be filed nunc 
pro tunc of course upon an application within two terms after an- 
swer, and after that time upon special cause. If the Plaintiff has not 
filed his exceptions, it is his own fault. The party coming, as soon 
as he can, the Court supposes, that he is proceeding bona fide ; and 
the accident, which motion is first made, cannot prevent the Court 
from having the record put into a proper state. Exceptions filed are 
therefore an answer to a motion for dissolving the Injunction ; and 
any subsequent delav may be the subject of a special application. 

I agree therefore with Lord Erskine's Order in Fisher v. Bayley (2) 

(1) 2 Dick. 672. 

(2) Anit^ vol. xii. 18. 
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Mr. Fisher^ for the Defendant, then desired, that the Plaintiff 
should be put under the terms of procuring the Master's Report up- 
on the reference for impertinence within four days. 

The Lord * Chancellor [Eldon] thought it reasonable, [* 537] 
that some condition of that sort should be added: the 
practice being really of modern date ; and different from that, which 
prevailed in the time of Lord Thurlow and Lord Kenyon ; and 
ordered, that the Report upon the reference for impertinence should 
be procured within a week (1). 

As to the doctrine of allowing either bills or answers to be referred for imper- 
tinence, see, antif the notes to Uie Anonynwua case, 5 V. 656. With respect to 
the general time allowed for filing exceptions nunc pro tunc, see the note to Htu}- 
art V. Semple, 5 V. 86. It is not absolutely necessary, when exceptions to the de- 
fendant's answer are shown for cause why an injunction should not be dissolved, 
that the exceptions should be actually on the file, if the plaintiff undertake to file 
them immediately : V^pan v. MorUoek, 2 Meriv. 479. 



CURTIS V. HUTTON. 

[Rolls.— 1808, March 17, 18.] 

Devise of real estate ; to be sold ; and the produce with the personal estate upon 
trust to be laid out in lands, or the Funds, subject to the debts and legacies, for 
the maintenance of a Charity in Scotland : void as to the produce of the real 
estate ; valid as to the personal property by the effect of the option. 

The debts and other charges upon the fund apportioned according to Jlie Mamty 
General v. Tht Earl of mnchelsta (3 Bro. C. C. 373). 

George Hutton devised all his real. estate in Great Britain to 
the Plaintiffs, who were also appointed his executors, and their heirs ; 
in trust to sell ; and to apply the money, produced by the sale, and 
the rents in the mean time, in the manner after declared concerning 
his personal estate ; declaring his will, that such moneys, 
rents, &c. should be considered and converted * into, and [* 538] 
go as, part of such personal estate. He afterwards gave 
his personal estate and the money to arise from his real estate upon 
trust to pay his debts and legacies^ He gave to the trustees of 
a Charity School in Butt Lane, Deptford, 200L for the purpose 
of purchasing a farm and lands contiguous ; and as to the residue 
of the trust fund, after payment of his debts and legacies, for such 
uses as he should appoint by deed or codicil ; and, in default of 



(1) Thomas v. , in Chancery, Nov. 13th, 1801. Pending a reference of 

the Answer for Impertinence an Order was made, referring the same Answer for 
Insufficiency ; and a Motion was made to discharge that Order. 

The Lord Chancellor said, that the Plaintiff ought to have procured the Master's 
Report upon the reference for Impertinence before his application to refer the An- 
swer for Insufficiency; as one Master might consider that impertinent, which 
another Master might think necessary ; and which would have supplied the defi- 
ciency ; see PelUw v. , ante^ vol. vi. 456, and the note, 459. 
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appointment, to lay out "the income of the trust-fund as the trus- 
tees may think proper and direct for the advancement of learning 
in any of the Universities or public seminaries in Great Britain 
or Ireland ; leaving the choice and distribution entirely to the 
discretion and good sense of his trustees ; recommending to their 
consideration a plan he should leave for the maintaining of students 
at the King's College of Old Aberdeen ; but without meaning to 
lay his trustees under any restraint in the exercise of their own 
judgment ; farther than that the income of his estate be employed 
for the advancement of learning in these kingdoms. 

By a codicil, reciting the trust, declared by the Will as to the 
residue of his estate, the testator directed, that the trustees should 
lay out and employ th^ trust moneys from time to time in the 
purchase of freehold lands and tenements in Great Britain, or in 
the Public Funds, or in other proper securities, in Great Britain, 
at interest. The codicil then gave directions for application of 
the income of the trust fund in an establishment for students iu 
the King's College of Old Aberdeen in North Britain, in a farther 
payment, not exceeding 80?. per annum, to the general use of 
the College ; and any surplus, that may arise, to be employed by 
the trustees at their discretion for the promoting of learning in 

any of the seminaries of Great Britain or Ireland. 
[* 539] * The Bill was filed by the trustees against the widow 
and the only daughter of the testator to have the Will 
established, and the trusts carried into execution.' 

The Answer insisted, that the bequests of the residue to the Col- 
lege at Old Aberdeen, and of the 200/. to the Charity School, are 
void ; and submitted, whether, if the former was good as to the per- 
sonal estate, it ought not to be postponed until after payment of the 
debts, and legacies. 

The Master of the Rolls [Sir William Grant] stopped the 
Counsel for the Plaintiffs upon the question as to the personal estate; 
depending upon the option to the trustees ; referring to the cases of 
Walker v. Denne (1), and Soresby v, HoUings (2) ; in which case 
Lord Hardwicke observes, that the option to lay out the fund in land 
cannot arise on account of the Statute (3). 

Mr. Alexander and Mr. Cooper, for the Pla^intifTs, upon the other 
question contended, that the object of the Act of Parliament is con- 
fined to charities in England ; and cited the case (4) upon a bequest 
for the establishment of a Bishop in America, and a late case upon 
a bequest to the English Monks, &c. near Liverpool ; where a refer- 
ence was directed : the Court not (liking notice of foreign establish- 
ments. 

Supposing the disposition to be void, they contended, that the 



(1) Ante, vol. ii. 170; Stoann v. Fonnereau, iii. 41. 
(2 In Chancery, 6th Aug. 1740, cited anie^ vol. iii. 50. 

(3) StaL 9 Geo. II. c. 26; see the note, anU, vol. i. 554. 

(4) The Momty Cknernl v. The Bishop ofCherier, 1 Bro. C. C.444. 
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debts, legacies, and annuities, must be thrown upon the fund, effect- 
ually given to the Charity, and that, the disposition of which 
fails, in the proportion the respective * funds bear to each [* 540] 
other ; according to the rule, established in The Attorney- 
General v. The Earl of Winchehea (1). 

Sir Samuel Romilly and Mr. Cooke, for the Defendants, upon 
the authorities, referred to, gave up the Doint as to the personal es- 
tate. 

With respect to the real estate, directed to be sold, and the pro- 
duce to be applied to a charitable institution in Scotland, admitting, 
that money may be bequeathed, to be laid out in lands abroad, for 
the maintenance of a Foreign Charity, or for a Charity in Scotland, 
which was determined in Oliphant v. Hendrie (2), it is clear, the 
Legislature must have intended to prevent the appropriation of real 
estate in this country to any charity ; and no distinction can arise 
from the situation of the establishment ; whether in one part of the 
kingdom, or another : one direct object being to prevent real estate 
in England from being devoted to Charity. Against the proposition, 
\o generally stated, there is no authority, except the Dictum, not a 
decision, in the case of Campbell v. The Earl of Radnor (3). The 
policy must be the same in both cases. 

The Master of th£ Rolls [Sir William Grant]. — ^The rule as 

the application of the respective funds to the debts and other 
charges, according to the proportion those funds bear to each other, 
is settled by many cases. I shall consider a little the other ques- 
tion. 

* March ISth. The Master of the Rolls.— The [* 541] 
Statute (4) contains no express words, prohibiting a be- 
quest of money, to be produced by the sale of land, for charitable 
purposes : but it is settled by construction, that such a bequest is 
within the spirit and meaning of the law ; and it is clear, that no 
charity in England, not within the exception of the Statute, could 
have derived any benefit from the produce of the real estate. The 
question then is, whether such produce may be given ^to what in 
contemplation of. the English law is for a charitable purpose ; when 
that purpose is to be carried into execution in another country. The 
validity of every description of real estate must depend upon the 
law of the country, in which that estate is situated. The subject of 
this Statute is real estate in England. The owners of such prop- 
erty are disabled from disposing of it to any charitable use, except 
by deed, executed twelve months before the death. of the owner, 
&c. to take effect from the execution. The words are perfectly 

(1) 3 Bro. C. C. .373; Paice v. The Archbishop of Canterbury, ante, 364; Howse 
V. Chapman, vol. iv. 542. 

(2) 1 Bro. C. C. 571 ; see post. Mackintosh v. ToumOiend, vol. xvi. 330 ; T%e .^- 
tomey General v. Lepine, xix. 309 ; 2 Swanst 181. 

(3) lBro.C.C.271. 

(4) Stat. 9 Geo. II. c. 36. 
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general : << any charitable use whatsoever ;" and the object could not 
be to treat English charities less favorably than charities to take 
effect for the benefit of other countries. It would be somewhat 
incongruous to refuse to permit such a disposition for the most laud- 
able and meritorious charitable institution in England : but if the 
party chose to carry his benevolent intention beyond England, to 
permit him to do so, to the effect of disinheriting his heir in bis last 
moments. The disinheriting of the lawful heirs by languishing or 
dying persons, which is treated by the Statute as a mischief, cannot 
be less so, when the effect is to carry the property out of England. 
Therefore neither the words ot this Statute, nor the presumable 
intention, warrant me in declaring, that it is to be con- 
[* 542] fined to charitable purposes to be carried into * execution 
in England. The Statute not containing an exception in 
favor of the Universities of Scotland, as it does with regard to the 
Universities of England, I must consider this as a charitable dis- 
position, by which nothing, that is the produce of the testator's real 
estate, can pass. 

See, anUj the notes to Grieves v. Cr»e, 1 V. 548. 



ESSEX t;. ATKINS. 
[Rolls.— 1808, Feb. 29; March 4, 21.] 

Grant of an Annuity by a married woman out of her separate property estab- 
lished ; notwithstanding notice to the Plaintiff by the Trustees, that they would 
pay to herself only on account of complaints of her husband's conduct, in con- 
sequence of her refusing to join him in raisins^ money ; the transaction, though 
for the benefit of her husband, upon the evidence being her deliberate act, 
aware of what she was doing, and a free agent. 

A married woman may bind her separate property without the Trustees ; unless 
their assent is rendered necessary by the Instrument, giving her that proper- 
ty{a),[p.547.] ^ 

The object of this Bill was to establish in condderation of 300/. 
the grant of an annuity of 50/. out of 3000/. 5/. per cent. Bank 
Annuities, bequeathed to Elizabeth Atkins, before her marriage, not 
subject to the debts, control, or engagements, of any after-taken 
husband. By her Answer she represented, that the transaction was 
that- of her husband alone, without her privity or consent ; and 
that she was compelled by duress and ill usage to execute the deed ; 
that she never saw the Plaintiff or his attorney, or any person, ex- 
cept her husband, upon the subject, until the day before the execu- 

(a) See onte, note (a) Sperling v. Roehforl^ 8 V 175 note (a) WhMer v. ^few- 
fiMxit, 4 V. 129 ; Chaaaaing v. Panonage^ 5 V. 17, note (1), and cases cited ; note 
(a) Mores v. Huiah, 5 V. &2; note (a) Pijbua v. ^niJth, 1 V. 189; 1 Williams, Ex- 
ecutors, 46, 47; Sugden, Powers, (4th Liond.ed.) 114, ei seq. 
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lion of the deed ; when the Plaintifl's attorney called upon her ; 
and saw her separately. She denied, that she fully assented, &c. ; 
stating, that being asked, if she consented, she hesitated long; when 
the attorney said, he supposed, he must construe her silence^ dis- 
sent : she then said, she supposed, she must consent ; that her as- 
sent was unwillingly given, and she executed, from dread of her 
husband. There was some evidence of her complaints 
of the * violence and ill treatment of her husband ; [* 543] 
pressing her to secure an annuity out of her stock. 

The attorney by his deposition stated, that Robert Atkins, the 
husband, applied to the deponent to purchase a redeemable annuity 
qf 601. during the life of his wife : to be secured on the dividends 
of her Bank Annuities ; representing his object to improve his trade, 
and thereby benefit his wife and child ; and that his wife was per- 
fectly willing so to secure the payment. The Plaintiff agreed to 
purchase the annuity for 360/. The first time the deponent saw 
Mrs. Atkins was ou the 6th or 7th of May, 1800, when she attended 
at the office for the purpose of having her life insured ; that the ob- 
ject was fully explained to her ; anrl she appeared to attend volun- 
tarily. The executors upon the deponent's application to them ap- 
pearing to disapprove the proposed grant, the deponent on the 8th 
of May, 1800, called on Mrs. Atkins ; and had a long private con- 
versation with her ; and explained to her the object and reasons of 
her husband ; that the annuity could not be secured without her 
free consent and perfect approbation ; and therefore, though he had 
prepared the securities, yet if she did not wish for and request, that 
the Plaintiff should purchase the annuity, the deponent would not 
complete the purchase. She said, her husband was an ingen- 
ious and industrious man ; that the acquisition of 360/. would ena- 
ble him considerably to improve his trade ; and in case of her death 
enable him to maintain and educate their infant child, and to save 
enough to redeem the annuity ; but, although she was older than 
her husband, yet he might die before her ; and therefore she ob- 
jected to sell so large a part of her income. The Deponent pro- 
ceeded to state, that he called the husband from another room ; who 
remonstrated mildly with his wife upon his disappointment ; 
and did not use any threatening language, &c. *The de- [* 544] 
ponent saying, he would go away, and would proceed no 
farther, Mrs. Atkins offered to secure an annuity of 50/. She per- 
fectly understood the subject ; and was extremely desirous and anx- 
ious, that it should go on, &c. The deponent stated the circum- 
stances of the execution at his house on the 9th of May ; which was 
also proved by the witnesses ; that the deed was distinctly read over 
to her ; and she appeared satisfied, &c. 

One of the executors proved an application by the Plaintiff and 
his attorney, to be informed, whether the executors would pay the 
annuity ; who answered, that they never would pay a shilling of the 
dividends to any other person than Mrs. Atkins ; alleging her com- 
plaints of her husband's conduct, in consequence of her refusing 

TOL. XIV. 23 
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to join him in raising money ; and the deponent showed them the 
Will. 

Sir Samuel RomiUy and Mr. HaU, for the Plaintifi^as to the 
power of the Defendant Mrs. Atkins to make this grant, relied on 
the case of Fettiplace v. Gorges (1), and the subsequent authorities ; 
establishing the right of a married woman to deal as a /erne aole with 
reference to her separate estate. 

Mr. Hart and Mr. Owen, for the Defendant Mrs. Atkins, con- 
tended upon the authority of Sockeit v. Wray (2), Whistkr v. iVetr- 
man (3), and Mores v. Huish (4), that the right of enjoyment and 
the power of disposition are not co-extensive ; the latter being lim- 
ited by the instrument, creating the power; and urged 
[* 545] the notice, given to * the Plaintiff by the executor ; a cir- 
cumstance, upon which Lord Rosslyn laid much stress in 
Mores v. Huish. 

Sir Samuel RomiUy, in reply. — ^The cases where, though the ex- 
traordinary relief, sought in a Court of Equity, should be refused, the 
party may have oUier relief, are not applicable to a claim under an 
assignment from a married woman of an interest, created by equity. 
There is no difference between refusing to assist the Plaintiff and 
ordering the deed to be delivered up and cancelled. The case of 
Mores v. Huish has been frequently over-ruled by the Lord Chancel- 
lor. A married woman as to separate property is considered so much 
^feme sole, that this Court does not interpose that protection against 
her disposition of property under those circumstances, that is always 
afforded against her husband, claiming property in her right ; a Court 
of Equity in the former case not even requiring her consent ; but 
making the same Decree upon her own Bill to have property, settled 
to her separate use, transferred to her, as in the case of a person std 
juris : Chesslyn v. Smith (5). In Huhne v. Tenant (6) property, 
settled to the separate use of a married woman, was held liable to 
bond debts, in which she joined her husband, without any inquiry, 
just as the property of a person sui juris. 

The Master op the Rolls [Sir William Grant]. — I do not 

much like the purchase of this annuity after distinct notice received 

from the trustee. At the same time it is a question \o be 

[*546] considered, whether I am * therefore to refuse the relief; 

where, if I do refuse it, the party is entirely without remedy. 

March 2lst. The Master op the Rolls [Sir William Grant]. — 
The only doubt I had in this case arose out of Lord Rosslyn's 
[Loughborough] judgment in Mores v. Huish (7). In that case the 

(1) 3 Bro. C. C. 8; ante, vol. i. 46; fVagstaffy. Smith, ix. 520; Parkes v. Wkiie^ 
xi. 209 ; fViita v. Dawkins, xii. 501. 

(2) 4 Bro. C. C. 483. 

(3) JlrUe, vol. iv. 129. 

(4) ^nte, vol. v. 692. 

(5) Ante, vol. viii, 183. See Richards v. Chambers, Seaman v. Dnill, x. 580. 

(6) 1 Bro. C. C. 16. 

(7) .Me, vol. V. 692; see the notes, 17, 691. 
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Bill of a purchaser of an annuity was dismissed upon the ground, 
that he had notice from the trustee of the married woman, that it 
was a very bad and improvident bargain ; and that he never would 
give his consent to it. Here the purchaser was cautioned against 
making the purchase by the trustee upon the ground, that the mar- 
ried woman had expressed great reluctance to pledge or part with 
her separate property for the accommodation of her husband ; and 
that, if he did purchase, they never would pay. According to the 
opinion of Lord Rosslyn in Mores v. Huish the Court ought not to 
interpose in such circumstances for the purpose of giving effect to 
the purchase : but, as it is only in Equity that the contract of a mar- 
ried woman with regard to h^r separate property can be at all 
enforced, the Court must of necessity decide upon its validity. The 
Court cannot leave the purchaser to his legal remedy ; for he has 
none. Not to act is the same thing in eflfect as setting aside the 
contract. I do not know, how I can say, he ought to have no 
remedy of any kind, except upon the ground, that there is no valid 
contract. In some cases Lord Thurlow with extreme reluctance 
acted for the purpose of giving effect to the improvident engagement, 
into which the wife had entered ; but did not think himself at liberty 
to say, the Court would not at all interpose, where the subject was 
entirely of equitable jurisdiction. 

* If the transaction cannot on its own merits be im- [* 547] 
peached; I do not see, how any declaration by the trustee 
can render it null and void. Notwithstanding Lord Rosslyn's 
doubt the established doctrine is, that a married woman can bind her 
separate property without the trustees ; unless their assent is ren- 
dered necessary by the instrument, giving her that property. Their 
dissent cannot have any effect, where their assent is not necessary : 
and their declaration, that she was unwilling, cannot be evidence of 
the fact, that she parted with her property by coercion. If upon 
the evidence she was a free agent, and understood what she did, 
the Court, I think, has no choice, but must give eflfect to her con- 
tract. Unless the whole of the attorney's very detailed and uncon- 
tradicted evidence be disbelieved, she did consent to secure an an- 
nuity out of her sepatate property to the extent of 50Z. a year ; after 
having objected, and successfully objected to a grant of 601. a year. 
There is nothing in the evidence, that would have entitled me to set 
aside the contract, if she had filed a Bill for that purpose. The con- 
sequence is, that I must enforce the contract upon this PlaintiflPs suit. 
At the same time under the circumstances, in which he thought 
proper to enter into this bargain, I do not think fit to give him the 
costs (I). 

It appears to be well established, that a married woman can bind her separate 
property without the intervention or assent of her trustees, unless that assent is 
rendered necessary by tlie instrument under which she takes her separate interest : 
ff^agstaffe v, Smiih, 9*Ves. 520. And, however disinclined a court of equity may 



(1) Dalhiac v. DalhiaCy pott, vol. xvi. 11 G. 



547 LOWES V. LUSH. [1808. 

feel to elve effect to the improvident engagement of a wife for the accommodation 
of her husband, still it cannot refuse to do so, when, with full knowledge of the 
nature and extent of the transaction, and laboring under no undue influence, she 
has freely made an actual disposition of her separate estate for her husband's ben- 
efit: see, anU^ the notes to Sperling v. Rodifortf 8 V. 164, and the notes to PybuM 
V. Smiihj there referred to. 



LOWES t;. LUSH. 

[RoLLS.~1808, Feb. 15.] 

An act of bankruptcy a sufficient objection to title ; without showing a debt, upon 
which a Commission could issue (a). 

The Bill prayed a specific performance of an agreement by the 
Defendant for a purchase from the PlaintifT. Under the 
[* 548] * usual reference as to the title, an objection was taken on 
behalf of the purchaser, upon a deed, executed by the 
PlaintifT with a view to the sale, as amounting to an act of bank- 
ruptcy ; being an assignment of all his effects. Upon that ground 
an exception was taken by the Defendant to the Master's Report in 
favor of the title : the Plaintiff in his examination having sworn, that 
he owed no debt, upon which a Commission of bankruptcy could 
issue. 

Sir Samuel Romilly^ Mr. Fonblanque, and Mr. Owen, in support 
of the Exception. — The Court will not compel a purchaser to take 
a doubtful title (1) : as this must now be by the effect of the deed, 
that has beeri executed. It is sufficient for a purchaser to show, as 
an objection to the title, that an act of bankruptcy has been com- 
mitted ; without proceeding to show, that there was a debt, upon 
which a Commission might have issued ; which it may be impos- 
sible for him to establish : but it is equally impossible to ascertain, 
that there is no debt ; and, when the purchase has been completed, 
a creditor may come forward ; whose debt may be made the foun- 
dation of a Commission. The assertion, that there is no such debt, 
rests only upon the evidence of the vendor himself. 

Mr. Richardsy Mr. Hart, and Mr. Cooke, for the Plaintiff, pro- 
posed a reference to inquire, whether there was any debt, upon 
which a Commission might issue. 

Sir Samuel Romilly, in reply, said, that reference would not give 
the purchaser security : as a creditor might come forward at a 

(a) As the interference of Courts of Equity is discretionary, they will not en- 
force a specific performance of contracts at the instance of the vendor, where his 
title is involved in difficulties, which cannot be removed. See ante, note (a) Cooper 
V. Denne, 1 V. 565. 

(1) Marlow v. Smith, 2 P. Will. 198; Cooper v. Denne, 4 Bro. C. C. 80; onfe, 
vol. i. 5(>5, and the note, 567 ; SheJMd v. Lord Mtdgrave, ii. 526 ; Roake v. Kidd, 
V.647. 
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future time; and would not be bound, as in the case of an ad- 
vertisement for creditors to come in under a Decree. 

The Master or the Rolls [Sir William Grant]. — I take all 
the parties to be equally innocent. They were under a common 
mistake as to the proper mode of carrying into execution their common 
purpose. In endeavoring to effect it a deed has been executed ; 
which according to the determinations, operates as an Act of Bank- 
ruptcy. If a trader has committed an Act of Bankruptcy, a very 
serious question arises, whether the Court will oblige the purchaser 
to take the title from him upon the mere possibility, that the Act of 
Bankruptcy may never produce any effect. Many acts of Bank- 
ruptcy have been committed without any consequences from them, 
by which a purchaser could be affected ; but, until the time fixed by 
the Act of Parliament has expired, it is extremely difficult to give 
him any assurance, that he has got an available title : not merely 
a marketable title ; but one, which he can take with reasonable 
safety. 

Then the question is, whether by the means proposed this pur- 
chaser would arrive at that certainty. If the Plaintiff can with pre- 
cision ascertain, that there is no creditor who can take out a Com- 
mission, there is an end to the force of the objection : but the diffi- 
culty is, by what process that can be ascertained. It is truly stated, 
that even under a reference to inquire, what debts were owing by the 
Plaintiff at the time, when he executed this deed, a reporf that there 
were none, would not give such an assurance. What obligation is 
there upon any creditor to come in before the Master : how by not 
coming in would he be barred from the remedy, which the Law 
gives him, by taking out a Commission ? A report, then, 
* that no creditor had appeared upon the advertisement, [* 550] 
would not give security to the title. 

Therefore, though it is very unfortunate for this Plaintiff, who has 
entered into a fair agreement, yet it would be as hard on the other 
hand, that the purchaser should be obliged to take a title, which the 
Court cannot warrant to him. 

The Exception was allowed ; and the Bill dismissed (I). 

1. As to the cases in which a conveyance in trust, executed by a trader, oper- 
ates 88 an act of bankruptcy, see, apitj note 1 to £r parte Richardson^ 14 V. 184. 

2. The 8l8t section of the Consolidated Bankrupt Act (stet 6 Geo. IV. c. 16), 
enacts, that oU conveyances made bona fide by one who afterwards becomes bank- 
rupt, more than two months before the date and issuing of the commission against 
him, shall be good, provided the person dealing with the bankrupt had not, at the 
time of the conveyance, notice of any prior act of bankruptcy by him committed. 
But it is obvious, this enactment affords no security to a title taken by a vendee 
who has previously objected to complete his contract, on the very ground that the 
vendor has committed an act of bankruptcy. The 8Gth section, however, enacts, 
that no purchase from any bankrupt, if 6ona Jide and for valuable consideration, 
shall be impeached by reason that the purchaser had notice, at the time of such 
purchase, of an act of bankruptcy by such bankrupt committed, unless the com- 

(1) See TVanklin v. Lord Broumloto: the next case. 
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mission against such bankrupt shal] have been sued out within twelve calendar 
months after such act of bankruptcy. 

3. Wherever a rational doubt exists as to the security of a title, courts of equity 
will never decree a specific performance, though it is not to be understood, that 
any court absolutely warrants even titles which have undergone the investigation 
of its own officers : see note 2, 4, to Cooper v. JDenne, 1 V. 565. 



FRANKLIN v. LORD BROWNLOW. 

[Rolls.— 1808, March 17.] 

Ax Act of Bankruptcy, and a Docket struck, though no Commission issaed, a 
sufficient objection to a Bill for specific performance of a previous contract for 
the Sale of an estate to the Plaintiff; in a case even, where part of the mon^ 
had been paid ; and sub-contracts for Sale of part entered into by the Plaintin ; 
and the Defendants had agreed to convey accordingly (a). 

Action lies for a debt, notwithstanding an Act of bankruptcy by the Plaintiff: no 
Commission having issued, [p. 557.] 

The object of this Bill w*as to obtain the specific perfotmance of 
an agreement, by the Defendants, devisees in trust, to sell to the 
Plaintiffs a real estate in the county of Lincoln for 20,000/. By the 
articles of agreement, dated the 16th of July, 1803, 1000/. was to 
be paid down on the execution of the articles : the conveyance was 
to be made on the 5th of April next: 10,000/. was to remain on 
mortgage of the estate for five years at the option of the Plaintiffs ; 
with liberty to pay that sum within that period by instalments, not 
under 2000/., upon two months' notice ; and the sum of 9000/. w*as 
to be paid on the 5th of April next ; at which time the Plaintiffs 

were to liave possession. 
[* 551] *The Defendants declined to perform this agreement 
under the following circumstances. The Plaintiffs paid the 
sum of 1000/. ; and made farther payments on account of the pur- 
chase, to the amount, including that sum, of between 5000/. and 
6000/. About the end of the year 1803 the Plaintiffs agreed to sell 
part of the estate to another person for 7000/. ; and in March 1804 
they contracted to sell another part for 4000/. ; and the Defendants 
agreed to convey to those purchasers accordingly, and to permit part 
of their purchase money to remain upon mortgage, without prejudice 
to the original contract between the Plaintiffs and the Defendants. 
The conveyances were not made ; the Plaintiffs and one of the new 
purchasers not being prepared with their money. In October, 1 804, 
in consequence of the application of the Plaintiffs the conveyances 
were prepared ; and a day was appointed for execution ; previously 
to which they were sent to Lord Brownlow in London, and execut- 
ed by him. A day or two previous to the day, appointed for execu- 

(a) As the interference of Courts of £quity is discretionary, they will not enforce 
a specific performance of contracts at the instance of the vendor, where his title is 
involved in difficulties. See ante, note (a) Cooper v. Denne, 1 V. 565. 
VOL. XIV. 23* 
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tion, Willingham Franklin, the father, informed the Defendant's So- 
licitor, that the embarrassments of the Plaintiffs had increased very 
much ; that the other Plaintiff, Thomas Adam Franklin, had been 
arrested, and Willingham Franklin was in danger of being arrested; 
and they were therefore unable to complete the contract. In conse- 
quence of this the seal of Lord Brownlow was taken from the con- 
veyances; and they were not farther proceeded in. Willingham 
Franklin about the same time assigned all his property, both real and 
personal, to trustees for the benefit of his creditors ; and in April, 
1806, a Commission of Bankruptcy issued against him ; but was not 
opened: the debt of the petitioning creditor being satisfied. A 
Docket was also struck against both the father and the son : but no 
Commission issued. 

* The Bill admitted, that the Plaintiffs were some time [''*' 552] 
ago in trade ; and their affairs became embarrassed by the 
failure of some persons, with whom they were concerned ; but stat- 
ed, that no Commission of Bankruptcy had issued ; and they had 
some time retired from trade ; and had discharged all the debts, due 
by them during the time they were in trade, except one ; which was 
amply secured by mortgage ; and they insisted, admitting, that an 
Act of Bankruptcy had been committed, yet, unless a Commission 
bad actually issued, and been opened, the Defendants could not make 
the objection, and under all the circumstances the Plaintiffs were en- 
titled to a specific performance. Upon the death of Franklin, the 
son, appointing his father his devisee and executor, a supplemental 
Bill was filed. 

Mr. Hart and Mr. CuBen, for the Plaintiff. — There are only two 
cases, having any considerable analogy to this : Foster v. AUan- 
son (1), and a case, lately decided here : Lowes v. Lush (2). In the 
former the distinction was acknowledged between a voluntary pay- 
ment, with notice of an Act of Bankruptcy, and a payment under the 
judgment of a Court of Law ; and it was held, that in the latter case 
the money, though paid with notice of the Act of Bankruptcy, could 
not be recovered by the assignees. The principle of that case will 
support the execution of a fair contract under these circumstances. 
The Decree of this Court, giving the Plaintiff a title to the estate, for 
which he has contracted, will at the same time compel him to pay the 
money ; a compulsory judgment upon him, at the same time 
that he is decreed to part with the estate, to pay * the [* 553] 
price ; which payment cannot be over-reached by a subse- 
quent Commission of Bankruptcy. The assignees could not possibly 
claim both the money and the estatd! The Decree is in effect recip- 
rocal. 

The case of Lowes v. Lush was directly the converse of this ; 
and was determined upon a principle, that will not apply. The Bill 
was by the vendor ; and was resisted by the vendee upon the ground, 

(1) 2 Tenn. Rep. 479. 

(2) .4n/e : the precedinjEf case. 
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that the deed, executed by the vendor with a view to perform the 
contract, was an act of bankruptcy. It did not appear, that there 
was any debt, that could be the foundation of a Commission : but 
the Court refused to enforce the contract upon this ground ; that a 
purchaser means to acquire an estate, which he may dispose of with 
the same facility as he acquired it : and he ought not to be compell- 
ed to part with his money, and take an estate under such circum- 
stances ; with a difficulty, inherent in the title ; rendering it not 
marketable ; though he lAight have been protected by the judgment 
of the Court. 

A bankrupt is competent to act, so as to bind his assignees, for 
some purposes: as, to recover debts : Cary v. Crisp (1) : to indorse 
a Bill, pursuant to a prior contract (2) : to deliver a Bill of lading 
under a prior agreement: Lempriere v. Pasley (S). 

Sir Samuel Ramillyy Mr. Leach, and Mr. fringfieU, for the De- 
fendants. — If these devisees in trust should execute this contmct 
without a Decree, and a Commission should afterwards issue upon 
an act of badkruptcy, previous to the payment of the mon- 
[* 554] ey, • the assignees would have a clear right to recover the 
money ; and the Defendants could not get back the estate. 
The late Act of Parliament (4) unfortunately would not protect 
them ; the docket struck having the effect of notice. Then what 
protection will they have from the Decree of this Court ; directing 
them to convey the estate ; the Plaintiff paying them ? The case, 
referred to, was a case of payment under legal process. It is sur- 
prising, that any question could be made upon that : how the same 
* debt could be twice recovered. No Commission being issued, what 
defence could be made ? But has it ever been held, that a sum, re- 
covered from a bankrupt, could be retained against the assignees ? 
It is clearly settled, that effects, levied under an execution, cannot 
be held against a prior act of bankruptcy (5). The Decree would 
be, that the Defendants should convey : the direction as to the pay- 
ment of the money is only the just condition, annexed by the Court 
to that conveyance. There can be no distinction therefore between 
a voluntary payment and payment under a Decree : the one, being 
received with notice of an act of bankruptcy, cannot be retained 
more than the other: the Commission and assignment clearly 



(1) Salk. 108. 

(2) 1 Cooke's Bank. Law, 590; 8th edit r^VS. 

(3) 2 Term Rep. 485. 

(4) Stat 46 Geo. III. c. 135. That clause is repealed by the subsequent Act, 
49 Geo. III. c. 121 ; which is followed by 6 Geo. IV. c. 16, s. 83. 

(5) The question between an Execution and an Act of bankruptcy, on the same 
day, does not appear to have occurred before the case Ex parte ErOhree and Lt 
Muwier, ante, vol. viii. 82 ; which was determined upon the actual priority of time 
by a fraction of the dav. An instance has since occurred (Commission against 
Spencer, April 1809) of an £2xecution on the same day, but two or three hours af- 
ter the Act of bankruptcy; and the Execution was witlidrawn. 

See the fraction of a day in bankruptcy for another purpose in WydawtCs Case^ 
ante, 80 ; 1 Ves. & Bea. 54. But our Law rejects fractions of a day more gener- 
ally than the Civil Tiaw : poat, vol. xv. 257. 
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devesting the property ; and avoiding by relation all acts of the 
bankrupt : who becomes incapable of paying or receiving money, or 
transferring property ; except so far as the general incapacity, orig- 
inally created, has been partially relaxed in particular instances by 
subsequent Statutes. 

The representation of this Bill is, that the Plaintiff has rendered 
himself unable by law to perform the contract ; and therefore de- 
sires a Court of Equity to enable him to do so. The case of Foster 
V. AUanson (1) proceeds upon the principle of necessity: the inter- 
est of the creditors, if a Commission ever should issue, requiring, that 
the debt should be recovered. The indorsement of a Bill by the 
bankrupt under a previous agreement is no more than the assignees 
would have been compelled to do ; and the case of Lempriere v. 
Pasley (2) is distinguished in the same manner: the transfer being 
valid in equity, though not at law, the assignees would have been com- 
pelled to deliver the bill of lading. The case of Lowes v. Lush (3) 
has decided, that a bankrupt vendor cannot give a title to the es- 
tate : then how can he give a title to the money ? In the event 
of a Commission it would be equally impossible to retain the money 
in the one case, as the estate in the other. 

Mr. Harty in reply. — ^There is certainly no authority, directly ap- 
plicable to these circumstances : but upon the general principle, that 
what is agreed to be done is in Equity considered as actually done, 
this contract must be permitted to proceed ; having been executed 
by persons, competent at the time : no suspicion existing of an act 
of bankruptcy previous to that time, when in the contem- 
plation of a Court of * Equity the conversion was complete. [• 556] 
The inconvenient effect of refusing to execute this contract 
must be considered : part of the money having been paid : part re- 
maining upon mortgage: sub-contracts having been entered into by 
the Plaintiffs ; and the Defendants having agreed to convey accord- 
ingly. A docket might be struck by some friend of the mortgagee 
for the purpose of preventing the account and redemption. If the 
Plaintiff cannot have the benefit of his contract, by what means is 
he to recover the money he has paid ? He cannot recover damages 
in Assumpsit for non-performance of the contract ; not having put 
himself in a situation to perform it by the day. The Defendants 
cannot safely pay back the money, received by them under a legal 
contract, previous to any act of bankruptcy. In the event of a Com- 
mission they would have no protection against the assignees, insist- 
ing upon the performance of the contract, and claiming the estate. 
In Lowes v. Lush no mischief could arise from leaving the parties, 
as they were, with the contract unexecuted. 

The Master of the Rolls [Sir William Grant]. — ^The relation 
of the assignment to the act of bankruptcy is in many cases produc- 



(1) 2 Term. Rep. 479. 
(2 2 Term Rep. 485. 
(3) Anie : the preceding case. 
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tive of great inconvenience : but that is for the Legislature, not a 
Court of Justice, to remedy. A mutual contract remaining unex- 
ecuted, it can be carried into execution only by acts to be done on 
each side : the one party must pay the money : the other must con- 
vey the estate. It is admitted, that one party is become disabled 
from effectually performing his part of the contract ; for it is not con- 
tended, that without coming to a Court of Equity the contract could 
safely be carried into execution. The purpose, for which the Plain- 
tiff does come into Equity, is not to compel an unwilling party to 

carry into execution a contract, which without compul- 
[* 557] sion he ought to have executed, but in effect, as * has been 

stated, to give the ability to a party, otherwise disabled, to 
carry that contract into execution. The argument for such inter- 
ference turns in a circle : it is said, the Court will compel the party 
to execute the contract ; because it can afterwards by its interposi- 
tion protect him ; and thai it will at a subsequent period protect 
him ; because it has interfered to compel him to execute. 

The Court is in the same situation, whether the vendor or the 
vendee applies for execution of the contract. The ground, upon 
which out of doors the Defendants could have refused, is, that the 
Plaintiff could not give them money, which they could be certain 
of being able to keep ; as ultimately it may turn out to be the 
money of the assignees. Upon that ground I refused to execute 
the contract in the case of Lowes v. Lwh (1). There was no de- 
fect in the title, properly speaking : but my opinion was, that the 
party could not give the estate ; as ultimately it might not be his, 
but the estate of the assignees. There is just the same inability to 
give a secure title to the money, as there was in that instance to 
give a secure title to the land^ 

The case stated, of an action for recovery of a sum of money, is 
extremely different: and, for the reasons, stated by Mr. Leach, 
wholly inapplicable. There it. is impossible for the Court to refuse 
to compel payment of money, which must remain in the hands of 
the debtor, unless the party, who, though he has committed an act 
of bankruptcy, is at the time the only creditor, can recover it. No 
one else could recover it. There is no assignee. The money must 
therefore be lost, unless that person be permitted to sue for it; and, 

when the debtor has been compelled to pay it to one, he 
[*558] cannot afterwards be compelled *to pay it to another. 

There is no such necessity for interfering to compel the 
execution of an unexecuted contract; as the only consequence 
of not executing it is, that the parties remain in the same situa- 
tion, as if the contract had never been entered into ; which is al- 
ways the case, where one party is unable from any circumstance to 
perform it. 

I see all the inconvenience, that may result irom this decision : 

(1) AnUf the preceding case ; see the references in the note, 548. 
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but it is not for me to apply a remedy. I must dismiss the Bill ; 
unless upon farther consideration I see reason to alter my opinion. 

This case was not mentioned again. 

See the notes to the last preceding case. See also tlie 83nd and 83rd sections 
of the jreneral bankrupt act The law, as laid down in the principal case, that a 
plaintiff may maintain an action for a debt, although he has committed an act of 
bankruptcy, if that has not been followed up by a commission, is well established : 
Foster v. AlUtnson^ 3 T. R. 482 ; FtdUr t. Gibson^ 2 Cox, 26 ; Prickd v. Doum, 3 
Camb. 130. 



LYDDON V. LYDDON. 

[Rolls.— 1808, Feb. 19; March 21.] 

Trust term, by Marriage Settlement, without Impeachment of Waste, imme- 
diately expectant upon the father's death, subject to a jointure to the mother, 
by Sale or mortgage. Rents and Profits, or by any other ways and means to 
raise Portions for younger children, at twenty-one, if after the death of both 
parents, and by such ways and means as the Trustees tliink fit to raise Interest 
for maintenance, until the Portions shall respectively become payable : if the 
remainder-man should pay the Portions and the Interest, or if there should be 
no younger child, the Term or so much as should remain unsold, to attend the 
Inheritance ; which was limited in the usual way. 

Interest due from the death of the father, in the minority of all the children ; and 
the wife surviving (a). 

Bt indentures of lease and release, dated the 10th and Dth of 
November, 1777, previous to the marriage of Robert Lyd- 
don the younger, and Ann Withycombe, * in considera- [* 559] 
tion of the marriage, and a portion of 800/. and for mak- 
ing some settlement on and provision for Robert Lyddon, the sen, 
and his intended wife, and the issue of the marriage, Robert Lyd- 
don, the father, conveyed to trustees and their heirs certain estates, 
to the uses and upon the trusts, after declared : viz. (subject, as to 
some timber, to a term of ninety-nine years, for Robert Lyddon, the 
father, if he should so long live, without impeachment of waste,) to the 
use of Robert Lyddon the younger, for life, without impeachment of 
waste ; with remainder to trustees to preserve contingent remainders ; 
and after the decease of Robert Lyddon the younger, and subject to the 
said term of ninety-nine years, determinable, as aforesaid, living the 
said Ann Withycombe, then to the use, intent, and purpose, that 
the trustees and their heirs should yearly during her life out of the 
rents and profits raise and pay an annuity of 45/. for her use for 
life, in full for her jointure and in bar of dower ; and, subject to 
the said annuity and the said term of ninety-nine years, to the use 
of the trustees, their executors, &c. for five hundred years, without 
impeachment of waste ; and from and after the expiration or other 
sooner determination thereof, and subject thereto and to the said 

(a) See ante, note (a) Willia v. Willis, 3 V. 51. 
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annuity and term of ninety-nine years, to the first and other sons of 
the marriage ; with remainders over, and the ultimate remainder to 
the right heirs of Lobert Lyddon the elder. 

The trusts of the term of fiv^ hundred years were thus declared, in 
case Robert Lyddon the younger shall happen to have issue begotten 
on the body of Ann Withycombe any younger child or children, to 
wit, any other child or children besides an eldest or only son, be they 
son or sons, daughter or daughters, born or to be born in the life time 
or after the death of Robert Lyddon the younger, that then 
[* 560] the trustees, their executors, &c. *do and shall at any time 
or times after the decease of Robert Lyddon the younger 
and Ann Withycombe, his intended wife, but not before, by lease or 
leases for ninety-nine years determinable upon one, two, or three lives, 
or by sale or sales, mortgage or mortgages, of the said premises or 
any part thereof for the said term of five hundred years or any part 
thereof, and by and with the rents and profits in the mean time 
until such lease, &c. shall be executed, or by any other ways and 
means, as the trustees, their executors, &c. shall think fit, levy and 
raise the full sum of 500/. for the portion or portions of such 
younger child or children to be equally divided between them, if 
more than one share and share alike without any preference or dis- 
tinction of age or sex when and as they shall respectively attain 
their respective ages of twenty-one years ; and in case there shall 
happen to be but one such younger child of the said intended mar- 
riage then upon trust to pay the said sum of 500/. unto such only 
younger child when he or she shall attain his or her age of twenty- 
one years in case such age or ages shall happen after the deaths of 
the said Robert Lyddon the younger and Ann Withycoml)e ; other- 
wise within six calendar months after the death of the survivor of 
them ; and upon this farther trust ; that the said trustees, their ex- 
ecutors, &c. shall and do by such ways and means as they shall 
think fit raise and levy interest for the said 500/. after the rate of 
4/. for each 100/. by the year for the maintenance and education of 
such younger child or children until his, her, or their, respective 
portion or portions shall respectively become due and payable ac- 
cording to the true intent and meaning of these presents : provided 
that if the person or persons, to w,hom the next and immediate 
estate, for the time being expectant upon the determination of the 
said terms of five hundred years and ninety-nine years shall by vir- 
tue of these presents belong, shall pay unto such younger 
[* 561 J child or children, be they son or sons, &c. the said full 
sum of 500/. and the interest thereof for maintenance 
and education, which according to the true and genuine meaning 
and construction of these presents is and are to be levied, raised 
and paid, as aforesaid, of if there shall be no such younger child or 
children, who shall live to be entitled unto such portion or portions, 
as aforesaid, then in either of the cases respectively happening the 
term or so much thereof as shall then remain unsold and undispos- 
ed of for the purposes aforesaid shall from thenceforth attend upon 
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the freehold and inheritance, any thing herein contained to the con- 
trary notwithstanding. 

There were five children of the marriage ; of whom three only, 
Robert, William, and John, attained the age of twenty-one. Rob- 
ert Lyddon, the grandfather, died in 1788 : Robert Lyddon the father 
in 1786 ; and Ann Lyddon in 1805. William Lyddon attained the 
age of twenty-one on the 14th of December. 1802 ; and John Lyd- 
don on the 3d of July, 1804. The Bill was filed by William Lyd- 
don ; praying, that the 500/. may be raised ; with interest from the 
death of 4he father. 

Sir Samuel RomiUyy and Mr. Wingfield, for the Plaintiff: Mr. 
Leach, for the other yoanger son. 

Upon the question, whether the younger children are not entitled 
to interest upon their portions from the death of their father, though 
the principal could not be raised before the death of the mother, it 
is not necessary in this case to cite the numerous authorities, which 
are all referred to in the last case upon this subject, Codrington v. 
Lord Foley (1) ; that, though younger children may not be 
entided to have their portions * until a future time, they may [* 562] 
have interest upon those portions from the time, at which 
they are considered payable, with reference to the character of the 
person, not to the circumstances of the estate : the two points, to 
which upon this subject the attention of the Court has been particu- 
larly directed. This case has a ground for interest, independent of 
that general doctrine : viz. an express provision, that interest shall be 
raised for their maintenance and education. The father of these 
younger children died in 1786 ; from which time they were in a 
state of minority, requiring maintenance; the one until 1802; the 
other until 1804. Can it be supposed, that during that period, and 
farther, until the death of the widow, they were to continue destitute ? 
This is not the difficult case of a reversionary term. The term is im- 
mediate upon the death of the father, subject only to the annuity to 
the widow. For what purpose, except to answer the express provis- 
ion for maintenance, v^^as the tenn to take effect upon the death of the 
father : the capital not being to be raised until after the death of the 
mother ; who has only a limited annuity ? The inference from the 
reason and nature of the provision, combined with the express terms 
of this settlement, makes any other construction impossible ; and pre- 
vents the difficulty, by which the Court has been frequently pressed 
in these cases. 

Mr. Richardsy Mr. Hart, and Mr. Belly for the Defendant, the 
eldest son. 

The tru^ construction of this settlement must be, that interest is 
due only from the death of the mother. Interest is not payable, un- 
less the children survive both parents. At the death of the mother, 

(1) ^nU, vol. vi. a64 ; see the references there : Mr. Cox's note to Butkr v. Dun- 
comb, 1 P. Will. 453, and the note, onle, vol. IL 481. 
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the estate being discharged from her annuity, a fund for the main- 
tenance arises. Until that event it was supposed the chil- 
[* 563] dren would be maintained by her. The * argument for 
maintehance out of this term previously supposes a power 
of sale during the mother's life ; which must have been subject to 
her interest : but no such power is glanced at. The rule is correctly 
stated by the Lord Chancellor (1) in Codrington v. Lord Foley ; 
adopting the opinion of Lord Cowper and Lord Talbot ; that it must 
depend upon the particular penning of the trust and the intention of 
the instrument ; that the Court ought not to be eager to lay hold of 
circumstances ; but ought to hold an equal mind ; and that it can- 
not be correctly stated, as it appears in Stanley v. Stanley (2), that 
very small grounds are sufficient. Taking the rule then to depend 
upon the intention of the parties, the period at which the trustees 
are to avail themselves of this term, for the purpose of raising any 
thing out of the estate, is clearly prescribed by this settlement in 
terms prohibitory, as well as positive. Under the provision, that, if 
the remainder-man should pay off the portions with the interest due, 
or if there should be no younger child, who should live to be entitled, 
the term should attend the inheritance, a case might have happened, 
in which the remainder-man would have had neither principal nor in- 
terest to pay. 

Sir Samuel Romilly, in reply. — Courts of justice have always put 
different constructions upon a provision by a father for his child, and 
a provision, made by any other person : a principle, that has prevailed 
to the extent even of giving different senses to the same words, in 
the same instrument. The reason is, that the Court takes into con- 
sideration, that a father must intend to discharge the moral obliga- 
tion to provide maintenance for his child for the whole 
[* 564] time, during * which it may be wanted. The Court there- 
fore has an inclination towards what must be supposed to 
be the intention. In Codrington v. Lord Foley (3) the question 
arose upon the point, which has occasioned much difference of opin- 
ion ; whether the portion should be raised by sale of a reversionary 
term with great injury to the tenant for life of the estate. Upon the 
face of this settlement a provision is made by a father for the whole 
family ; who have no other provision : an immediate term is created 
for the purpose of carrying that object into effect ; with an express 
declaration, that the portions shall not be raised until after the deaths 
of both the parents : that declaration not mentioning the interest ; 
which is expressly directed to be raised for maintenance, until the 
portions shall be payable. Can an intention so extravagant as to give 
a portion to a child at a future distant time, and no provision in the 
mean time, be imputed without express words ? The mother, upon 
whom there was no legal claim, that could be enforced, if inclined 
to satisfy the moral obligation, had but an annuity of 452. ; and it is 

(1) ^ntc, vol. X. 379. 

(2) 1 Atk. 549. 

(3) ^wfc, vol. vi. 364. 
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contended, that all the surplus was to accumulate for the eldest son : 
the rest of the family being left wholly destitute. The Court can- 
not presufne, that the estate was not sufficient to produce the inter- 
est of the portions. The concluding clause of the settlement, as to 
the term ceasing, is in favor of the claim of maintenance. 

The Master of the Rolls [Sir William Grant]. — Supposing, 
that the rents were not sufficient to provide maintenance, in what 
way could this term be used for that purpose ? 

For the Plaintiff. — B^ sale or mortgage. The * words [* 565] 
are << by any ways and means " as the trustees shall think 
fit. The term also is without impeachment of waste; and after 
the death of the grandfather they might have cut timber. 

The Master of the Rolls. — ^It seems difficult to raise main- 
tenance by sale or mortgage. This case is not without doubt. 
I wish to consider it. 

March 21. The Master of the Rolls [Sir William Grant]. — 
The question in this cause is, whether the younger children are 
entitled to interest upon the provision, made for them by the 
settlement, executed upon the marriage, from the death of the 
father, or only from that of the mother. It is to be observed, 
that this term to raise portions takes effect immediately from the 
death of the father. The wife has an annuity, secured to her ; 
and the trustees have power to enter and distrain. The term 
is limited subject to, and not after the expiration of, that annuity. 
The trustees had the legal right to the surplus rents, after satisfying 
the annuity ; as the term is precedent to the limitation to the 
first and other sons. They are not to raise the principal until 
after the death of both the father and mother: but interest is 
given for maintenance, until, and consequently before, the portions 
shall be due and payable. The provision of interest for mainten- 
ance is general ; with no qualification whatsoever : but the eldest 
son has contended, that, though the portions are not due and 
payable, yet interest was not to be paid during the life 
of the * mother. That qualification is not warranted by [* 566] 
the words ; and would be contrary to the intention. 
The children are equally in want of maintenance during her 
life as after her death. If indeed the estate had been limited 
to her for her jointure, it might be argued, that the limitation 
for maintenance could not take efiect, until the term should 
come into possession. Even in that case it would be doubtful, 
whether these strong and general words would not warrant raising 
maintenance by sale or mortgage of the reversion, or, at least, 
raising it afterwards retrospectively ; but, where the trustees have 
the legal right to the rents and profits, and interest is expressly given 
for maintenance, until the portions shall become due and payable, 
it would be equally contrary to the words and the spirit of the settle- 
ment to hold, that the maintenance should not take place until after 
the death of the mother. 
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An argument is supposed to arise against that construction from 
the proviso, that the term shall become attendant upon the inheri- 
tance, if the remainder-man shall pay off the portions with the in- 
terest due ; or, if there should be no younger child, who should 
live to be entitled ; as affording an inference, that a case might 
occur, in which the remainder-man would have neither interest 
nor principal to pay. Any argument upon that would prove too 
much ; as it is clear, a case might have occurred, in which interest 
would undoubtedly have become due : viz. that of there being chil- 
dren under age at the death of the survivor ; who yet might not 
live to become entitled to the capital. However, the words are 
afterwards qualified : the expression being, not that the term shall 
become attendant upon the inheritance, but that the term, or such 
part thereof as shall be undisposed of, shall be attendant upon the 
inheritance ; leaving the question, what are the purposes, for which 

the term may either wholly or partially be disposed of, 
[*567J where it was. In the *case of HaU v. Carter (I) Lord 

Hardwicke lays no stress upon words less qualified than 
these ; observing upon that Will, that the intention was, that the 
daughters should have maintenance, till the portions became paya- 
ble, and interest afterwards, till they were raised : whence it fol- 
lows, that if you collect from, any other part of the Will, that main- 
tenance was intended to be paid, mere general expressions in a 
proviso of this kind shall not defeat or counteract that intention. 

Interest therefore must be decreed according to the Prayer of the 
Bill. 

See, ante, the notes to ffillU v. Jfiilis, 3 V. 51 ; and note 3 to .Ui^jii r. 
Awdry, 5 V. 465. 

(1) 2Atk.354; see page 358. 
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BUTCHER V. CHURCHILL. 

[Rolls.— 1808, March 21.] 

Annuity Bond, forfeited, when the grantor was discharged under an Insolvent 
Act ; which provided, that future estate should not be discharged : the penalty, 
being less than the subsequent Arrears, was allowed as the debt, and not only 
in favor of the purchaser of an Annuity, but also of a co-obligor, as surety ; 
having compounded with the purchaser, and obtained possession of the securi- 
ties, by repaying the money advanced with the arrears, then due, being at that 
time less than the penalty. 

In bankruptcy interest stops at the date of the Commission ; unless a surplus ; in 
which case, creditors, having debts, bearing interest, receive subsequent in- 
terest, [p. 573.] 

Equitable arrangement in bankruptcy by setting a value upon an Annuity,' the 
penalty being forfeited, [p. 574.] 

What is the debt, and how to be ascertained, upon an Annuity bond, forfeited at 
the time of the grantor's discharge by an Act of Insolvency, Qiuere, [p. 574.] 

By the Decree, made in this cause, upon a bill by creditors, an 
account was directed of the debts, due by the Defendant Sir John 
Thomas Wheate, accrued previous to his discharge under an Insol- 
vent Act on the 3d of November, 1778 ; and of the debts, accrued 
subsequent to his discharge. 

The Master by his Report stated with respect to a debt, claimed 
by the Marchioness of Downshire, as executrix of the late 
* Marquis of Downshire, that the Marchioness claimed [*568] 
either the sum of 2117/. IO5. for the arrears of an annuity, 
granted by Sir John Thomas Wheate to Esther Barbara Birch, or 
the sum of 487/. 15*. lOd. paid to her by John Sainsbury in Janu- 
ary, 1778, with interest. In support of that claim it was stated, 
that Sir John Thomas Wheate in consideration of 420/. received 
from Esther Barbara Birch, granted an annuity of 70/. during his 
life ; and the late Marquis of Downshire joined him in a bond, dated 
the 9th of December, 1775, in the penal sum of 840/. for securing 
the annuity. 

The Report farther stated the affidavit of the Solicitor of the late 
Marquis ; that the deponent found among the papers of the Mar- 
quis previously to his death the bond and Warrant of Attorney, ex- 
ecuted by Sir John Thomas Wheate and the Marquis, for securing 
the annuity to Esther Barbara Birch, and an assignment of those se- 
curities from her and her husband Thomas Lane to John Sainsbury ; 
when the Marquis informed the deponent, that he was merely a 
surety for Sir John Thomas Wheate in the said securities ; who hav- 
ing gone abroad, and neglecting to pay the annuity, the Marquis 
was called upon ; and prevailed with the obligee to accept the prin- 
cipal money, advanced by her as the consideration, with the arrears 
then due ; which were paid by Sainsbury ; and afterwards allowed 
to him in account by the Marquis ; to whom the securities were ac- 
cordingly delivered up ; and the deponent stated his belief, that neither 
the arrears of the annuity, nor the principal money, paid to Mr. and 

VOL. XIV. 24 
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Mrs. Lane, had been repaid to the Marquis or Marchioness of 
Downshire. 

The Master under these circumstances allov^ed to the Marchion- 
ess the sum of 840/., the penalty of the bond ; as a debt, due from 
Sir John Thomas Wheate, prior to his discharge under 
[* 569] the Act. An Exception to the Report was taken by the 
Plaintiffs ; alleging, that the Master ought to have allowed 
only 487 Z. 15*. lOrf.; being the amount of the principal, arrears, 
&c. paid to Mrs. Lane. 

Several other Exceptions were taken ; alleging, that the Master 
ought not to have allowed the penalties of bonds, previous to the 
discharge of the Defendant, to secure annuities ; or at least ought 
not to have classed the whole amount of the penalties of such bonds 
respectively among the debts due from Sir John Thomas Wheate prior 
to his discharge under the Act. 

The penalties were forfeited ; the annuities being in arrear, when 
the Act passed ; and being for the life of the grantor, the arrears 
exceeded the penalties. The Act contained a provision, that the 
future estate should not be discharged from the annuity debts. 

Mr. TTiomson and Mr. RoupeU, for the Plaintiffs: Mr. Martin, 
Mr. Wingfidd, and Mr. Phillimore, for the Defendants Churchill, a 
Creditor, and Sir John Thomas Wheate : in support of the first Ex- 
ception. • , 

With respect to the rank, in which the Master has classed this 
debt, as previous to the discharge under the Insolvent Act, there is 
a distinction between that case and bankruptcy : the Act not dis- 
charging the debtor ; as a bankrupt is discharged ; but only relieving 
from the debts his person, not his future estate ; which therefore con- 
tinues liable. 

If however this is to be considered as a debt previous to the dis- 
charge under the insolvent Act, the debt is not the penalty of the 
bond, but only the arrears of the annuity ; which are never 
[*570] allowed out of assets beyond *the penalty. Here is no 
specialty, upon which any penalty could accrue from Sir 
John Thomas Wheate to the Marchioness of Downshire ; who was 
only a surety with him in the bond, for securing the annuity ; and 
cannot be entitled as a creditor for the penalty of the bond, in which 
he is an obligor. Where the principal has given a collateral security, 
a mortgage for instance, the surety may, if he can, obtain an assign- 
ment of that security, and have the benefit of it against the principal : 
but here was no collateral security whatsoever. When the principal 
took the benefit of the Act, the demand of the surety was no more 
than he had actually paid. 

Mr. Richards and Mr. Trower, for the Report. — ^The surety may 
avail himself of the legal right under the bond, to the extent of the 
penalty, for the purpose of bringing himself home, by securing what 
is due. A surety for that purpose shall have every remedy, which 
this Court can give him against the principal and his estate : according^ 
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to Lord Hardwicke's opinion, Ex parte Crispe (1), Beardfnore v. 
Cruttenden (2). 

Mr. Thomson, in reply. — In bankruptcy the creditor is not allowed 
the full benefit of the bond ; and even at Law, though the judgment 
is for the penalty, the terms of satisfaction are regulated by the con- 
dition. The course in the case of annuities is, that the Commissioners 
set a value upon the annuity ; which cannot be done under an Insol- 
vent Act. The forfeiture might occur, when the life was almost run 
out: could the annuitant then be entitled to the penalty? The 
principle in bankruptcy is taken with reference to the time, 
♦during which the annuity Iras been enjoyed: but the [*571] 
hardship was felt, that must be the consequence of holding, 
that the penalty should stand only for what was actually due ; tlie 
future effects not being liable ; and the debt therefore being extin- 
guished. Upon that distinction the Report taking the penalty at 
once as the amount of the debt, is wrong. Lord Downshire also 
did not stand in the situation of obligee, or in any other situation, 
in which he could be allowed to claim the penalty, as a debt. If 
the bond had been directly assigned to him, he couki not have re- 
covered tlie penalty. Gammon v. Stone (3), Woffington v. Sparks (4). 

Mr. Martin, Mr. fVingfield, and Mr. PhiNimore, in support of the 
other Exceptions. — ^There is no doubt, that at Law the J)ond was 
forfeited at the instant of default : but in the case of Toulmin v. 
Price (5) Lord Alvanley had great difficulty in considering, how the 
debt was to be ascertained. Though the condition of the bond was 
gone at Law, the only legal remedy against the person was upon 
every default to sue out execution. That was the only remedy at 
the time of the Act ; which provides, that future effects shall not be 
discharged from being liable to annuity debts; viz. annuity debts, to 
accrue due subsequently. If the penalty had been the debt at once, 
the thing would have been at an end : the party could not have gone 
beyond the payment : the future estate would not have been liable : 
nor could arrears have accrued. But the Act contemplates, that the 
creditor shall go farther ; and future effects are made liable : the ac- 
count therefore was not to close the instant the penalty was forfeited. 
The intention must have been, that tfie annuity should be 
kept alive ; and that * there should be successive execu- [* 572] 
tions : the person being free : but the future effects liable 
to the debts subsisting, when the Act passed. 

Sir Samuel Romilly and Mr. Wear: Mr. Alexander and Mr. Hart, 
for different parties, sustaining the report. — This point is precisely 
the same, that occurs under a Commission of Bankruptcy ; in which 
case there is no doubt, that the creditor under such circumstances 



<1) 1 Atk. ia3; 8cel35. 

(2) 1 Cooke's Bank. Law, 210; 8tfa edit by Mr. Roots, 233; see the Stat 6 Geo. 
iV. c. IG, 8. 52, extending the remedy of the surety in Bankruptcy. 

(3) 1 Ves. a*39. 

(4) 2 Ves. 5G9. 

(5) .^nff, vol. V. 235; see 231>. 
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would be entitled to a dividend upon the penalty : the dividend 
being made at such a distance of time, that the whole penalty would 
not equal the debt. The debt clearly is not the payment due at 
the date of the Act. It must be either the penalty ; or the value, 
to be set upon the annuity : but in this instance it cannot be the lat- 
ter : the event having happened. The value of the annuity would 
be a great deal more. To what are the future effects liable ? Not 
the future payments, but to make up the penalty. It is a fallacy to 
say, that future effects are not liable in bankruptcy : they are liable ; 
unless the certificate has been obtained. In valuing the annuity the 
actual value for the time past is to be taken ; and the presumptive 
value beyond that : Riley v. Boddam. In that case it was argued, 
as it is here, that the computation ought to be by conjecture as to 
the value at the time : but Lord Thurlow held otherwise. A stran- 
ger, purchasing an annuity, and taking an assignment of all the secu- 
rities, the bond with the penalty and the judgment, is not ihet by 
the difficulty, that opposes Lady Downshire's claim. What is to de- 
prive such a purchaser of the legal debt, and to cut down the rem- 
edy, for which he has contracted ; and which is never taken from 
him except upon the terms of doing justice ? The Bankrupt Statutes 
give no direct authority for the arrangement by setting a value upon 
the annuities ; which takes place under the general equit- 
[* 573] able * jurisdiction in bankruptcy (1). So, in the com- 
mon case of insolvency, under the general jurisdiction of 
the Court in the administration of assets a value is always set upon 
annuities ; and in this instance the value is ascertained by the event ; 
which, the life having endured above thirty years, has been favorable 
to the purchaser ; who in the other event, if the life had dropped 
immediately, must have been satisfied. 

The Master of the Rolls [Sir William Grant]. — In the case 
of insolvency, as in bankruptcy, all the effects are taken to pay all 
existing creditors at the time of the insolvency ; and neither the in- 
solvent debtor, nor any person, claiming in his right, can recover any 
part, until all the debts, existing at that time, are satisfied. The 
question is, what are the debts existing at the time. In bankruptcy 
interest upon a bond stops at the date of the Commission ; unless 
the effects turn out to be sufficient to pay interest : but, if there is a 
surplus, such as will afford it upon the debts bearing interest, then 
the creditors, having debts, due at the date of the bankruptcy, bear- 
ing interest, receive subsequent interest, as covered under the debt, 
due at the bankruptcy ; though such interest had not accrued at the 
time of the bankruptcy, nor for many years afterwards. 

This was much discussed in the case of Sir Stephen Evance^s 
bankruptcy (2) ; whose affairs were not wound up for thirty years, 

(1) By the Bankrupt Act, 6 Geo. IV. c. 16, s. 54, this authority is given; and 
even though no arrears are due. For the principle of valuation, see Ex parte 
HliUekeadj post, vol. xix. 557 ; 1 Mer. 10, 127 ; 2 Rose Bank. Cas. 258. 

(2) Bromley v. Goddere^ 1 Atk. 75; Ex parte MtUa, dn/c, vol. ii. 295. See the 
references. 
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and after the certificate. His heir and next of kin contended, that 
subsequent interest ought not to be charged ; as not being a debt at 
the time of the bankruptcy ; or, at all events, that interest 
after the * certificate could not be calculated against them : . [* 574J 
but Lord Hardwicke held clearly, that interest was referri- 
ble to the original debt, as long as that was undis.charged ; and al- 
lowed it in that instance, until the whole was wound up. Upon the 
same principle in the case of an Insolvent Act, if a bond is forfeited 
at the time, but the effects do not come in, to be distributed, for 
many years, when an account is directed of the debt at the time of 
the insolvency, it is right to consider the penalty as the debt due, to 
the effect including all interest, until the period of distribution : not 
beyond the penalty, upon the settled rule ; but to the extent of it. 
I am not only authorised, but bound, to consider the penalty as the 
debt due at the time of the insolvency, and the party therefore a 
creditor for that penalty in preference to any subsequent creditor. 
That is my opinion upon the simple case of a bond for a sum of 
money. 

Then, is there any difference as to an annuity ? In bankruptcy 
the penalty, having become in a certain sense the debt, gives the op- 
portunity of setting a value upon the annuity. A sort of equitable 
arrangement is made ; by which the annuity-creditor is neither con- 
fined, on the one hand, to the instalment then due ; nor permitted, 
on the other, to claim the full pendlty ; the Court taking into consid- 
eration, that the original intention of the party was only to secure an 
annuity ; and that is answered to a certain extent by the payments, 
that have been made. The full penalty therefore is not due in that 
respect ; whereas with regard to a debt the full penalty is due. A 
value is accordingly set upon the annuity (1). 

Very perplexing cases might have arisen, supposing this question 
had occurred immediately after the Act, what is to be con- 
sidered *the debt upon an annuity bond. In fVylie v. [*575J 
Wilkes (2) Lord Mansfield seems to think, that there is no 
authority for setting a value upon an annuity, where there can be no 
reference to Commissioners ; as in the case of bankruptcy : yet it is 
hard, that the creditor, having been many years in receipt of the an- 
nuity, shall, over and above the payments he has received, have the 
full penalty ; when perhaps the life may be nearly exhausted ; and 
the annuity may not be worth one year's purchase. I do not know, 
how that case would be dealt with : but the difficulty does not occur 
here ; for this comes to be considered many years after the insolv- 
ency. We are certain, that the life has endured ; that the penalty 
would not have been more than adequate to the value of the annuity ; 
as it has actually turned out ; though we do not know, what value 
would have been set at the time. 
Then, is there any equitable principle now for reducing the penal- 

(i) See the note, anit^ 573. 
(2) Doug. 519, 2d edit 
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ty? There seems to be none. The creditor gets no more, than he 
would have had, by getting the fuJI penalty. We are not now to 
go back, and value the annuity as at the time of the insolvency. 
Here is a bond, in strictness forfeited at that time. That bond stands 
as a security either for the value, or the payments, of the annuity, 
in this instance actually accrued. An annuity bond cannot, more 
than any other, go beyond the penalty : but to that extent the cred- 
itor has now a right to the penalty. 

As to Lady Downshire, the question is, as this bond was in strict- 
ness forfeited before the insolvency, whether it might not be made 
available as a security to the co-obligor ; who did not strictly pay it 
off; but by compounding relieved the principal from the payment. 
The bond was forfeited ; the obligee could assign, and has 
[*576] assigned *it to a trustee for the benefit of the surety. 
Whatever may be the legal rights, in equity that assign- 
ment ought to avail the surety to the extent of securing to him what 
he actually paid, with interest. The question is not, what use he 
could have made of the bond at law. He could not haye 'recovered 
the annuity ; for the object was to put an end to it ; and the Court 
would not have permitted him to consider it as existing ; when it 
was put an end to for the benefit of both parties : but a Court of 
Equity would permit him to avail himself of it for the purpose of 
securing to him his debt, with interest for it. 

The Master is therefore right in allowing the penalty of the bond ; 
as it does not exceed the debt. ^ 

As to the allowance of interest upon debts proved under a commiasion of bank- 
ruptcy, see the note to Ex parte MUU^ 2 V. 295; and, with respect to the princi- 
ple upon which the value of an annuity is to be determined, when the grantor has 
become bankrupt, see note 2 to Franks v. Coo/ptry 4 V. 763. 



DAVIDSON t;. DALLAS. 

[1808, March 21.] 

Legacy to the children of A. to be equally divided among them, and if either of 
them die before twenty-one theur share to fo to the survivors : a vested interest 
in the children living at the testator's death, subject to be devested in the event 
pointed out : after-born children therefore excluded (a). 

Alexander Davidson by his Will bequeathed to the children of 
his brother Robert Davidson 3000/. to be equally divided among 
them ; and if either of them should die before the age of twenty- 
one years their share to go to the survivors. 

The testator died in 1792. The Master's Report stated, that at 



(a) A legacy given to a class of individuals will go to all who answer the des- 
cription at the time the gift shall take effect See anU^ note (a) Hill v. Chmman. 
1 V. 405; note (a) Elwin v. Elwin, 8 V. 547. 
VOL. XIV. 24* 
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the death of the testator there was six children of his brother : the 
eldest of whom was at the date of the Report of the age of four- 
teen : and two more children were born since the Report. A De- 
cree had been taken, without argument ; declaring, that 
the * two children of Robert Davidson, born after the death [* 577 J 
of the testator, and all the other children, to be born, until 
the eldest child should attain the age of twenty-one, were equally 
entitled with the children, who were born before the testator's death. 
The cause came on upon an Appeal from the Decree. 

Sir Samuel RomiUy and Mr. William, Agar, for children, living at • 
the death of the testator, cited Hodges v. haac (Jl) ; and distin- 
guished this case from Hvghes v. Hughes (2), and Gilmore v. Sev- 
ern (3). In Hughes v. Hughes the particular time of distribution 
was marked out ; and the children, who should be living at that time, 
and children of children, who should be then dead, expressly were to 
take. By this Will no time is pointed out. This is a present lega- 
cy : but the legatees are not to receive their proportions before the 
age of twenty-one. Why are the children, who shall be born, before 
the eldest attains twenty-one, to be let in : no child, except that one, 
being at that period to take any thing? 

Mr^ Richards y for the children born after the testator's death. — 
This is a legacy to all the children of the testator's brother, generally ; 
and, as there is nothing to confine the effect of that general expres- 
sion, it must comprise all children, whether born before, or after, the 
testator's death. Jn Hughes v. Hughes there were particular words ; 
showing, that a certain description of children, viz. those, who died 
before the youngest attained twenty •'one, should not take: but upon 
this general bequest the intention must be taken to be all 
the children, whom the testator's * brother may have, at [* 578] 
whatever time born. There is nothing to confine it to those 
born, when one may attain the age of twenty-one, or to any given 
time. 

The Lord Chancellor [Eldon]. — ^This legacy is a vested inter- 
est, subject to be devested by the death of any of the children., under 
the age of twenty-one ; leaving another child surviving. It is an im- 
mediate legacy to the children, living at the testator's death ; in whom 
it vested at that time ; equally to be divided among them ; with a 
limitation over, if either of them should die before the age of twenty- 
one, to the survivors. That period of division and vesting is the 
death of the testator ; and that, which is to be divided and vested at 
that time, may in certain events go over to some of those, among 
whom it was to be divided, and in whom it vested, at the testator's 
death. The difficulty that has always been fell to apply the term 
" Survivors " to those, who may not be alive at the time of the dis- 
tribution taking place, has been met by presuming, that the testator 
intended persons, not then living, but who might come into exist- 

(1) Arob.348. 

(2) 3 Bro. C. C. 352, 434 ; onfe, 256. 

(3) 1 Bro. C. C. 582. 
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ence before the distribution ; construing the word '^ survivors " as 
" others ; " to take in all who should come into existence before that 
period. There is nothing in this Will, indicating a general inten- 
tion, upon which the forced construction of the term " sturvivors " 
has been adopted. These words must therefore have their natural 
meaning. 

The Decree declared, that those children only of the testator's 
brother, who were living at the death of the testator, were enti- 
tled (1). 

See, anUj note 3 to fftU v. Chapman, 1 V. 405. 
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[Rolls.— 1808, March 22.] 

To a Bill for an Account a settled Account was suggested by the Ai|8wer ; but 
not proved. >^Liberty given to surcharge and falaity ; if the Master should find 
any settled Account (a). 

Bill, impeaching an Account, to have liberty to surcharge and falsify most lay a 
ground by alleging some specific errors. 

Th£ Bill prayed an account. The answer suggested a settled 
account: but it was not proved. 

Mr. Hart and Mr. BeU, for the Plaintiff insisted, that liberty 
should be given to surcharge and falsify, if the Master should find 
any settled account. 

Mr. Leach, for the Defendant, at first resisted that ; unless some 
specific errors were alleged ; to lay a ground for it ; but afterwards 
admitted, that as the Defendant had not proved a settled account, 
liberty to surcharge and falsify must be given ; and Mr. Hart men- 
tioned a late case, Cok v. Cole (2) ; where it was refused ; as a 
settled account was proved. 

The Master of the Rolls [Sir William Grant] said, he re- 
collected that case ; and thought that the right rule ; observing, that 
the other rule requiring the allegation of specific errors, applied to 
the case of a Bill, impeaching an account. 

An account was accordingly directed ; with liberty to surcharge 
and falsify ; if the Master should find any settled account. 

See note 1 to MaUhews v. WaUtoyn, 4 V. 118. 



(1) See the note, ante, vol. i. 408, HUl v. Chapnum. 

(a) As to openixig a settled account, see ante, note (6) Matthews v. ffaUwm, 4 
V. 118. 

For the meaning of " to surcharge and falsify," see 1 Story, Eq. Jur. § 535, Pill 
v. Cholmonddv, 2 Ves. Sen. 565, 566; Parkins v. Hart, 11 Wheat 237, 256. 

(2) At the Rolls. 
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CHARMAN V. CHARMAN. 

[Rolls.— 1808, Feb. 23 ; March 23.] 

Devise of real estat^not revoked by bankruptcy (a). 
DistinctioD in that respect between bankruptcy and disseisin. 

John Charm an by his Will, dated the 13th of January, 1773, 
devised and bequeathed all his freehold and leasehold messuages, 
lands, &c. which he should be possessed of or entitled to at the 
time of his death, to his wife Mary Charman, and his brother 
James Charman, their heirs, executors, and administrators; in 
trust to sell the same or such part as, they shall think fit, and 
apply the money arising by the sale in payment of his debts ; 
and after payment thereof, the testator directed, that the overplus of 
such money, arising from such sale, and the rents and profits of the 
remaining premises, (if any) and until sale thereof should be ap- 
plied for the support of his said wife, and also for the maintenance 
and education of his children, who should be living at his death ; 
and that such surplus money should be placed out on Government 
or other securities in trust for the purpose aforesaid ; and after the 
decease of his said wife, the testator directed, that such capital sum 
should be equally divided between his children then living, share and 
share alike ; and authorized the said trustees or the survivor, &c. to 
advance to any of his children any sum, not exceeding the share of 
such child ; and he gave and bequeathed all his bonds, bills, mort- 
gages, and other his personal estate, to the same trustees on the same 
trusts ; and he appointed the trustees his executors. 

In February, 1776, a Commission of Bankruptcy issued against 
the testator ; and his brother James Charman was chosen assignee ; 
who out of the personal estate and by sale of part of the 
real estate paid all the debts, proved under the * Commis- [* 581] 
sion, and mortgages upon the estates ; after which there 
remained three leasehold houses, and some freehold estates, and 
some furniture and other personal estate. No re-conveyance or re- 
assignment was made to the bankrupt ; who, having become disor- 
dered in his intellects, and continuing so until his death, never pass- 
ed any examination : nor was any application made to supersede 
the Commission. James Charman died in the life of his brother, 
the bankrupt ; who died many years ago ; leaving Mary, his wife, 
surviving, and John, his eldest son, and George and James Charman 
and Mary Haines, his younger children. James Charman the young- 
er and Mary Haines died in the life of their mother ; after whose 
death the Bill was filed by George Charman, her younger son, and 
upon his death revived by his widow and child, against John Char- 
man, the eldest son, who was also the executor of his mother ; 



(a) What will be a revocation of a Will ; see ante^ 
a v. 417 ; note (c) Ex parte RchttAtr, 7 V. 348. 



note (6) Brydget v. Chandot^ 
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claiming under the Will of the testator^ and praying the accounts of 
the real and personal estates accordingly. 

. The Defendant by his Answer claimed the real estate, as heir- 
at-law ; insisting, that the bankruptcy was a revocation of the 
Will. 

Mr. Richards, Mr. Martin, and Mr. BonsaU, for the Plaintiffs. — 
The question in this cause is, whether a devise of real estate is 
revoked by a Commission of Bankruptcy. It has never been deter- 
mined to have that effect ; and the Court will not be inclined to ex- 
tend that doctrine. The effect of bankruptcy is a conveyance for a 
particular purpose; devesting all the property of the bankrupt, 
merely to make it subservient to the object of paying his debts. 
There can be no sound distinction between the case of a mortgage, 

or a general conveyance for the payment of debts, which 
[* 582] * has the effect of a charge only, with a resulting trust as 

to the surplus, upon which the Will attaches, and a convey- 
ance by operation of Law for the same particular purposes. In 
•either case the revocation is partial only. 

Mr. Hollist and Mr. Newland, for the Defendant. — ^This is per- 
fecdy a new case in the Law of Revocation. There will be a sur- 
plus of this property ; to which certainly the bankrupt, if living, 
would be entitled : but the effect of the Commission, by the bar- 
gain and sale, is, not revocation, properly speaking ; but a total des- 
truction and annihilation of the bankrupt's interest: the subject, 
upon which the Will was to operate: completely devesting the 
property, and vesting it in other persons. The cases of Excep- 
tion (1), referred to, instances of voluntary acts by the devisor, sub- 
sequent to the Will, affecting the property in substance only to a 
certain, limited, extent, have no application. A great question was 
formerly made in the case of a mortgage : first, upon the mortgage 
of a term of years ; which was determined in favor of the devise ; 
the Act merely introducing an incumbrance ; leaving the freehold, 
as it was. The point then arose upon a mortgage in fee ; and, the 
estate being forfeited at Law, so that it could not devolve either 
upon the devisee or the heir, upon the question, who should redeem, 
by an extension of the principle it was held, that the devisee had 
the better title ; the object of the transaction being a pledge only ; 
and that was followed by the cases of conveyance in trust for the 

payment of debts. In all those instances the equitable in- 
[* 583] terest continues * in the devisor*; and was never out of 

him. Those cases cannot be compared with this ; which 
is properly described, not as a devise revoked, but as a devise, ren- 
dered ineffectual ; the subject being withdrawn from its operation : 
the interest of the devisor extinguished ; as in the case of disseisin 
in the Year Book (2) ; where it is laid down, that, if a man makes 

(1) See B8 to the Law of Revocation, ante, Harmood v. Oglander^ vol. vi. 199; 
viii. 106, and the references in the notes, vL 201 ; ii. 437. 

(2) Year Book, 39 Hen. VI. 18 b. pi. 23; anU, vol. iii. 669; viiL 282. 



1808.] CIIARMAN V. CHARMAN. 583 

his Will, and is afterwards disseised, and dies disseised, his Will 
cannot operate ; and the heir is put to a right. The rule of Law, 
upon the expression of the Statute of Wills (1), is, that the estate 
roust remain in the devisor, in the same plight and condition, at the 
time of his death ; and if the estate is taken from him, whether 
by his own act, (the only case of revocation, properly speaking), or 
by the act of another, or by operation of Law, the effect is necessa- 
rily the same : there is no estate, upon which the Will can attach. 
The immediate effect of the bargain and sale is to devest all the 
bankrupt's interest in the estate, and to vest it in the bargainee. 
His right to an account cannot be represented as any interest in 
the land. The Commissioners might convey to a purchaser in the 
first instance, and not to the general assignees (2) ; in which case 
there could be no doubt. 

Mr. Richards, in reply. — ^The subject of this devise is not extin- 
guished ; or affected by the bankruptcy farther than to let in the 
creditors. The bargain and sale is no more than a conveyance, by 
Act of Parliament, for the payment of debts ; which, it is now clearly 
settled, does not disturb a devise. Therfi is no doubt, 
that in Equity the Bankrupt was entitled, * subject to that [* 584] 
purpose. The devise is destroyed at Law ; but in Equity 
the devisor is considered as having the same interest, only subject 
to the incumbrance. Immediately after the Commission issued the 
bankrupt might by Will have disposed of the surplus ; which is no 
more than the remnant of the old • interest : then can a Will, made 
the day before, be revoked by the Commission ? This is clear of 
all intention to revoke. Where, as in the instance of the disseisin, 
the subject is gone, there is nothing, upon which the devise is to op- 
erate : but that cannot be compared to a conveyance for the mere 
purpose of letting in an incumbrance : a legislative provision, invol- 
untary with respect to the bankrupt, to let in his creditors ; to be 
carried into effect by the medium of an account and a partial appli- 
cation of the property ; as in the other excepted cases. 

The Master of the. Rolls [Sir William Grant]. — ^It is ex- 
traordinary, that no case can be produced, directly applicable to this 
question. In the absence of any authority I should be very unwil- 
ling to hold any act to be a revocation, that is not done for the pur- 
pose of revoking the Will. In certain cases the Court is obliged by 
authority to consider an act to be a revocation, not only without an 
intention to revoke, but even against an express purpose to confirm 
the Will : but in the absence of authority I should very reluctantly 
consider the act, as having an operation beyond the purpose, in- 
tended by it. The case of a disseisin does not appear to me to bear 
upon the point : but I will look into it. 

March 23rf. The Master of the Rolls. — I have already in- 



(1) StaL 32 Hen. VIII. c. 1; 34 Hen VIII. c. 5. 

(2) This course is adopted as to Copyhold instates ; to save a second Fine. The 
propriety of it is questioned by Mr. Christian, Bank. Law, vol. i. 256. 
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timated the inclination of my opinion on this question ; and I see no 
reason to alter it. The case alluded to of a disseisin has no appli- 
cation. 
[*585] * It is not for any partial or limited purpose that a dis- 

seisin is made : nor is the disseisor in any sense a trustee 
for the disseisee. Whereas the bankrupt laws take the property out 
of the bankrupt only for the purpose of paying his creditors ; and 
from the moment that the debts are paid the assignees are mere 
trustees for the bankrupt; and can be called ^ipon to convey to him. 

[This note belongs also to S. C, 16 V. 115]. 

1. As to the general doctrine regarding revocations of wills ; see, ante, the 
notes to Brydgts v. Tht Dwhas of ChandoB^ 2 V. 417 ; and that a'conveyance by 
the party, or assignment by operation of law, for a particular limited purpose, may 
effect a revocation, pro tanto, only, see note 4 to the case just referred to. 

2. As to the possible distinction which might be admitted, if an application 
were made to have the enrolment of a decree opened, where such decree was 
taken by default, though a ipotion of the kind could not be listened to, where the 
merits have been gone into, and the question has been distinctly res judicaULf see 
note 1 to Picktt v. Loj^gofij 5 V. 702. And that an appeal to the House of Lords 
does not stay proceedings nnder a decree in equity, without an express order to 
that effect, see note 4 to TV Canons of St. PavJCs v. CWdfcett, 2 V. 563. 
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[1808, March 30.] 

Generai. Rule, that an Appeal does not stay proceedings without a special 
ground (a\ 

The Decree, being for the specific performance of a Contract for purchase, accord- 
ing to the Answer, the execution only, was suspended : the Master to proceed 
to settle the conveyance, &c. (6). 

The Bill prayed a specific performance of an agreement for the 
sale of an estate by the Plaintiff to the Defendant ; which was in 
1805 decreed at the Rolls according to the answer (1) : the dispute 
being, whether certain premises were comprised in the contract ; and 
the usual reference having been directed to the Master to settle the 
conveyance, &c. the Plaintiff appealed ; and moved to stay proceed- 

ia) The effect of appeals in staying proceedings is regulated by the Revised 
Statutes of New York. See 1 Barb. Cb. Pr. b. 2, ch. 1, § 4, p. :)d8-393 ; Sta his. 
Co. V. Ward^ 20 Wend. 588 ; Gregory v. Dodge, 3 Paige, 90 ; Graves v. J^kigtwre, 
6 Paige, 379. See also 2 Smith, Ch. Pr. 68, and notes. 

(h) It has been settled in New York that an appeal from an order refusing a re- 
sale of premises sold by a Master, will not, of itself, prevent the purchaser from 
completing his purchase ; and the appellant will not be entitled to an order staying 
the purchaser from completing his purchase, and taking possession of the premises 
without giving security for the payment of the rents and profits of the premises 
in the mean time, and that no waste shall be committed. •American Ins. Co. v. 
Oakloff 9 Paiffe, 496. See also, City Bank v. Bangs, 4 Paige, 285 ; Hart v. Mofor 
q/'j^ar9,3Paige,381. 

(1) See ante, StapyUon v. Scott, Fife v. Clayton, vol. xiii. 425, 546. 
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ings, until the Appeal should have been heard. The purchase- 
money had been paid into Court under an Order upon the applica- 
tion of the Plaintiff. 

Mr. Richards, in support of the Motion, admitting the general rule, 
that an Appeal does not stay proceedings (1), contended, that it 
could not apply to a case of this nature: the very object of 
the Appeal being to determine, that no conveyance should be 
made. 

♦Sir Samuel RomiUy, for the Defendant, insisted, upon [*586] 
the great delay of the Plaintiflf, that at least the Master , 
should proceed to settle the conveyance, &c. ; and that the execu- 
tion only should be stayed. 

The Lord Chancellor [Eldon]. — ^The general rule is, that an 
Appeal does not stay proceedings ; and that rule has been adopted 
in the House of Lords, that an Appeal to that House does not stay 
the proceedings in this Court, unless by special Order of the 
House (2) ; and upon such an application the House will determine 
as to the mode of proceeding ; either by bringing forward the Ap- 
peal, or by deciding itself, or remitting to the Court below to decide, 
under what regulations such Order should be made. 

In this instance I cannot discover any reasonable ground for stay- 
ing the proceedings ; except merely the execution of the conveyance. 
First, the Court must give a certain degree of credit to the Decree ; 
supposing it to be right; unless a strong ground is shown for 
the contrary conclusion : more than the mere dissatisfaction of 
the party appealing: but, beyond that, this Decree was pronounced 
in 1805 ; and instead of a prompt appeal, the Plaintiff called upon 
the purchaser to pay his money into Court ; and obtained an Order 
for that purpose. 

The Order was made accordingly : the Master to proceed to settle 
the conveyance : suspending only the execution. 

See the concluding sentence of note 2 to the last preceding case. 

(1) Tht Wardm and Minor Canons of St. PauTs v. Morris, ante, vol. iz. 316 ; 
see Uie note. 
(%) Macnaghim v. Boehm, 1 Jac. & Walk. 48. 
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GROSVENOR, Ex parte. 
[1808, March 31.] 

Exception to the general rule, that election to come in under a Commission of 
Bankruptcy or proceed at Law could not be compelled before Dividend : the 
creditor having for the purpose of taking both remedies split an entire demand ; 
and, being the assignee, delayed a Dividend. (See n. (1) ). 

Creditor not compelled to elect in bankruptcy ; if the debts were of a different 
nature ; as a Note and a Bond. (See n. (1) ), [p. 588.1 

First Dividend in Bankruptcy to be after the expiration of four months, [p. 590.] 

This Petition was presented by a bankrupt ; praying, that 



Rankin, the only acting assignee under the Comniission, may be 
ordered to elect to come in under the Commission, or to proceed at 
Law. Before the Commission issued, Rankin had brought separate 
actions and obtained judgment in Hilary Term 1807, , upon four 
promisory notes, given by the bankrupt, at different, though not dis- 
tant, dates, for goods sold and delivered ; and held him in execution 
upon one of them ; proving the amount of the others under the 
Commission. The affidavit of the bankrupt represented, that his 
estate was sufficient to pay ten shillings in the pound ; and thai 
Rankin had admitted, that he had 5002. in his hands ; and he did 
not by his affidavit deny, that he had received sufficient to make a 
dividend ; but no dividend had been made ; though more than six 
months had elapsed since the date of the Commission. 

Sir Samuel Romilly and Mr. Homey in support of the Petition. — 
It has not been decided, that a creditor may not be put to election, 
before a dividend has been declared. The cases go merely to this ; 
that he shall not be put to election, until he has had a fair oppor- 
tunity of ascertaining, whether it will be most for his benefit to pro- 
ceed at Law, or come in under the Commission : an opportunity, 
which creditors in general cannot have, until a dividend is declared ; 
but that is not applicable to an assignee ; especially the sole acting 
assignee ; as this creditor is ; who must know the state of 
[* 588] the fund ; and ought to have made * a dividend at the ex- 
piration of four months. No satisfactory answer is given 
to the positive affidavit of the bankrupt : no account of the value of 
the freehold and leasehold estates ; nor any reason for not dispos- 
ing of them and receiving the money. The case Ex parte Hop- 
Icinson (1) shows, that there is no strict rule, requiring a dividend, for 
this purpose ; and the Order for election was there made in a much 
weaker case ; against a general creditor ; and in a Commission not 
six months old : this being the case of the sole acting assignee ; 



(1) Afdt, vol. i. 159. Since that case it was settled, as a general rule, that 
Election cannot be compelled before a dividend : Ex parte nannam^ 1st April, 
1795. ^nU, Ex parte CaUoto, vol. iii. 1 ; Ex parte Sharp, xi. 203. By the late 
Act of Parliament, 6 Geo. IV. c. 16, s. 59, the creditor cannot claim under a Com- 
mission without relinquishing his action; and the proof or claim of a debt is an 
Election; see the notes, vol. i. 160; iii. 2. 
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splitting an entire debt ; proving for the amount of three notes un- 
der the Commission ; and proceeding at Law upon the fourth ; and 
the Commission being above six months old. 

Mr. Culleriy for the Assignee, admitting, that the objection to this 
application, as being before a dividend, is not conclusive, but sub- 
ject to discretion, contended, that the debt was not entire : the notes 
not being given upon a general settlement of accounts, but for each 
separate parcel of goods sold : that fact, though not distinctly sworn, 
may be presumed from the circumstances : the notes being for dif- 
ferent sums, at different dates ; and, even supposing the debt to have 
been originally entire, several securities being taken would raise 
several debts at law. 

The Lord Chancellor [Eldon]. — Was this creditor under the 
necessity of bringing four separate actions for his demand ? If he 
could comprise the whole demand in one action, he cannot be per- 
mitted to split it (1). If a creditor has a note for one sum, and a 
bond for another, as the remedies and the relief under those securi- 
ties are different, he may prove the one debt ; and hold 
the bankrupt in execution * for the other : but he cannot [* 589] 
split a demand for goods sold and delivered. 

I recollect the case before Lord Thurlow. The general rule is, 
that a creditor cannot be compelled to elect before a dividend ; but 
it was observed, that, if the assignees did not make a dividend with- 
in the time, required by the act of Parliament, the bankrupt might 
be kept without the benefit of putting the creditor to elect, as long 
as the assignees thought proper to delay the dividend. Lord Thur- 
low therefore held it to be competent to the bankrupt to prove, that 
a dividend might have been made: and that the assignee should be 
called upon to show, why it was not made ; and, if he did not satis- 
factorily account for that, a time should be fixed, at which the cred- 
itor should be compelled to electa 

If part of this debt had been due, and judgment had been recov- 
ered in an action, brought for that part, before the rest of the debt 
was contracted, that would raise a case of difficulty ; as there would 
then be a debt by judgment, and a debt by simple contract ; but 
this might have been made the subject of one action. Three of 
these bills were over due before any action was brought ; and the 
Plaititiff* might have brought an action for goods sold and delivered ; 
or might have declared upon all the bills in one action. Mr. Cooke 
states (2), that, if a creditor has demands upon the bankrupt of dis- 
tinct natures, or in different rights, he is at liberty to prove one un- 
der the Commission, and proceed at law for the recovery of the 
other ; as a bond and a debt by simple contract : so a bond, and 
rent : the debts are diflferent in their natures, and with different 

(1) jEx parte Parquet, anU, 493. 

(2) 1 Cooke's Bank. Law, 135: the editions previous to the Statute 49 Geo. III. 
c. 121 ; upon which it has been held, that a creditor, having distinct debts, cannot 
prove one under the Commissioii, and proceed at law for the other. See 8th edit. » 
by Mr. Roots, 158, 9. 
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remedies : so the Plaintiflf in a Bill for an account current nnay 
prove in respect of a demand, that does not form part of it; 
but he cannot take a particular item out of the account: and 
proceed in one way for that, and upon the account for the 
rest. If judgment was recovered upon one of these notes, before 
the other debt was contracted, then they are distinct: but if the 
whole was a demand for goods sold and delivered, though at difier- 
ent times, as I see upon inspection of the notes, though four notes 
were given, yet they all constituted debts of the same nature ; which 
might have been made the subject of demand in one declaration ; or^ 
without reference to them, an action for goods sold and delivered 
might have been brought upon the whole amount ; and then the cred- 
itor is bound to elect; and it is upon him to show, that the debts 
are distinct. That fact must be ascertained. 

The general rule, that there can be no election before' a dividend, 
might be very oppressive, if there could be no exception to it ; as the 
bankrupt ought not to suffer by any undue delay in administering 
the property ; and that cannot with so much propriety be pressed 
against any creditor as against the assignee ; who must know the 
state of the fund ; and is bound to account satisfactorily for not hav- 
ing made a dividend within the time limited : viz. after the expira- 
tion of four months. It is very clear as to three of these notes, that 
three actions have been brought, though there ought to have beeo 
but one ; and though these sales have not been completed, this 
creditor, being assignee, must be supposed to know what the effects 
are. If he might have brought one action upon the notes, or for 
goods sold and delivered for 3000/. and has split his demand for this 
oppressive purpose, upon a question of election he is not entitled to 
have much facility given to him. If therefore he has any fund in 

his hands, he ought to elect within a fortnight, or a month. 
[^591] Take,that Order ; unless upon * inquiry it turns out, that 

the demands are distinct. 

Upon the result of the inquiry the Order was made accordingly. 

To what extent proof, or claim, under a commission of bankruptcy, determines 
the creditor's election to come in under the commission, see, anttf the note to Ex 
parte CaUow, 3 V. 1. As to the time within which a dividend upon a bankrupt's 
estate ought, refirularly, to be declared, and the discretionary power of the court to 
postpone the sale of the estate and, consequently, the declaration of a dividend : 
see the notes to Ex parte Goring^ 1 V. 168. 
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TOWNLEY t;. BEDWELL. 

[1808, March 31 ; April 1.] 

Option to a tenant to purchase. 

The Rents, until the Option made, belong to the heir: from tliat time the conver- 
sion takes place ; and the purchase-money belongs to the personal represent- 
ative (a). 

By the Master's Report under an order of reference to state incum- 
brances it appeared, that a lease had been executed in 1795 by the 
testator in this cause (1) to Townley for thirty-three years ; with a 
proviso, that, if Townley, his executors, administrators, or assigns, 
should be desirous to purchase the premises within six years, he, his 
executors, administrators, or assigns, should pay to the testator, his 
heirs or assigns, 600/. for the purchase upon having a good title 
made to him, Townley, his executors, administrators, or assigns. 

The testator died before the expiration of six years from the date 
of the lease. After his death, and within that period, Townley de- 
clared his option to purchase, according to the proviso. 

The Master's Report also stated an agreement for a lease to Pratt ; 
with a proviso for a covenant, that, if at any time after 
the ground should be covered * with houses by the^ tenant, [* 592J 
he, Pratt, his executors, administrators, or assigns, should 
be minded to have all or any part made freehold, the testator, his 
heirs, executors, &c. would make a title ; the value to be fixed by 
two persons : one to be appointed by the testator ; the other by 
Pratt. In pursuance of that agreement a lease was granted in 1791 
for ninety-nine years. 

A Petition was presented by the heir at law ; praying to be let 
into possession ; and to have the rents, accrued, paid to him out of 
Court. No option to purchase had been declared as to the prem- 
ises, demised to Pratt. 

Mr. Fonblanque and Mr. Bell, in support of the Petition. — The 
premises, comprised in these leases, must be considered as part« 
of the real estate : that being their nature at the death of the tes- 
tator : no option having been made during his life by the lessees : 
upon whose option alone the conversion of the estate was to depend : 
the testator having no power to impose the purchase upon them. 
The rule, upon which the argument for the next of kin must rest, is, 
according to Burgess v. Wheate (2), Walker v. Denne (3), and that 
class of cases, that equity considers as done that, not which might 
have been done, but which ought to be done ; and not in favor of 
every person, but of those only, who have a right to require it ; 

(a) As to the right of an heir to all the produce of real estate not effectually 
disposed of by his ancestor's will, see ante, note (c) BipUy v. fVateruforfhj 7 V. 425 ; 
note (a) fVheldale v. Partridge, 5 V. 397 ; note (6) Walker v. Derme, 2 V. 170. 

(1) Reported airfc, vol. vi. 194. 

(2) 1 Black. 123. 

(3) ^nity voL ii. 170. 

VOL. XIV. 25 
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which the next of kin have not : this Court not interfering between 
the representatives : but leaving the property, as it was at the death 
of the testator ; unless there is a right to call for the conversion. 
The quality and nature of the property at the death of the testator 
cannot be affected by the conduct of third persons. In 
[*593] JfaXkery. Denne (1) the * trustees, having a discretion, 
were not allowed to exercise it, so as to affect the interest 
of third persons. In Whittaktr v. Whittdker (2) it was held that 
the quality of the estate could not depend upon an accident ; that it 
must remain, as it was at the death of the testator ; except as far as 
it was varied by the effect of his contract. 

Then can any third person determine, whether this is real or per- 
sonal estate ? The option, limited to the period of six years, is 
confined to Townley's lease^: the other is indefinite ; except with 
reference to the end of the term, ninety-nine years : extreme incon- 
venience must follow from leaving it open for so long a period : the 
heir being bound to convey, according to the caprice of a third 
person, whenever called upon. At least, if this option can now be 
exercised, the produce of the real estate, when converted, must be- 
long to the heir. The money, to be paid for Townley's premises, is 
to go expressly to his heirs or assigns. The presumption is, that 
the heir was in contemplation ; that the proviso was studiously ex- 
pressed in those teYms by the testator ; aware, that the execution of 
this stipulation might be insisted on after his death ; and the rights 
of his representatives might thereby be varied considerably. The 
provision as to the other premises, that the price shall be ascertained 
by arbitration, is the subject of a considerable question ; whether 
the performance of such a contract can be decreed in this Court (3). 

The Lord Chancellor [Eldon]. — ^This precise question was 
decided at the Rolls by Lord Kenyon ; holding, that upon 
[* 594] such a contract by a lessee, * for liberty to purchase the 
freehold and inheritance within a certain period at n lim- 
ited price, from the death of the lessor the rent went to the heir ; 
but the money, when the purchase was claimed, belonged to the 
executor (4). 

Sir Samuel RomiUy, Mr. Wetherell, and Mr. Heald, for the next 
of Kin. — ^This case ought to follow that decision. Under such a 
contract, where it is absolute, the heir at law holds the estate in 
trust for those, who are entitled to the personal property ; and 
where it is conditional, by the performance of the condition aAer 
the death it becomes absolute. The performance of the condition 
depending neither upon the heir, nor upon the next of kin ; and 
when it was performed by the declaration of Townley's option to 
purchase, the right of the next of kin to enforce the contract at- 
tached. The Court must proceed upon a general principle, applica- 
ble to all cases. That principle is, that, when the condition is per- 

(1) jJfiie, vol. ii. 170. 

(2) 4 Bro. C. C. 31. 

(3) Ante, Emeru v. Ifcue, voL v. 846; viii. 505 ; MUrus v. Gtry, ante, 400. 

(4) Poii, 596. 
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formed, the agreement becomes absolute : and there can be no dis- 
tinction between an agreement, so become absolute, and one, that 
is absolute in its origin. When, therefore, the tenant asserted his 
right under the option, from that moment that portioil of the real 
estate was to be considered personal. The provision, that the 
money is to be paid to the heir, is of no consequence ; occasioned 
probably by the circumstance, that the conveyance was to be ob- 
tained from the heir ; to which the next of kin could not be a party. 
That cannot determine this question ; whether the heir can keep 
the money ; or is to be a trustee. The testator, who did not con- 
template any dispute upon the subject, must be considered as hav- 
ing died intestate as to this part of his property. As to the objec- 
tion, that the price of the premises, demised to Pratt, is to 
be fixed by * arbitration, that very difficult question re- [* 595] 
mains undetermined (1). 

The Lord Chancellor observed, as to the premises, demised to 
Pratt, that until the option declared, which ascertains, whether the 
estate is ever to be converted, the rents and profits must go accord- 
ing to the freehold title ; and it was admitted by the Counsel for 
the next of kin, that the prayer of the petition, that the heir may be 
let into possession, could not be resisted. 

Mr. Fonblanque, in reply. — As to the other premises, the option 
to purchase which has been declared, the next of kin, not being en- 
titled to enforce performance of the condition, cannot have the ben- 
efit of it, when performed ; though Townley might during the tes- 
tator's life, and within the period of six years from the date of the 
lease, have claimed. The direction, that the money shall* be paid, 
not to the executors or administrators, but to the heirs and assigns, 
distinguishes this case. 

The Lord Chancellor [Eldon]. — Much reliance cannot be laid 
on that expression ; as with similar inaccuracy the fee simple is to be 
conveyed to Townley, his executors, administrators, or assigns. My 
present opinion, as to these premises, is, that the rents, previous to 
the option, declared by Townley, belong to the heir; and upon the 
question, as to the subsequent rents, I will read my note of the case 
before Lord Kcnyon. 

*The Lord Chancellor [Eli>on]. — ^The case, to [*596] 
which I alluded yesterday, is Lawes v. Bennett (2) ; whidh , 
according to my own note was this. 

A person, named Witterwronge, in 1758 demised to Douglas for 
seven years; with a covenant, that, if after the 29lh of September, 
1761, and before the 29th of September, 1765, Douglas should 
choose to purchase the inheritance for 3000/., Witterwronge would 
convey accordingly. Witterwronge died in 1763: no election hav- 
ing been then made by Douglas ; and left all his real estate to John 
Bennett ; and all his personal estate to Bennett and his sister, equally, 

(1) JnU, Emery v. Wwe, vol. v. 846; viii. 502; MUnes v. Geiy, ante, 400. 

(2) At the Rolls, February, 15th, 1805, since reported, 1 Cox, 167; agreeing 
with the Lord Chaneellor'i note. See potty vol. zvL 253 ; anUy vii. 436, 7. 
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as tenants in common. In 1765, before the 29th of September, 
Waller, who had purchased the lease and the benefit of the agree- 
ment from Douglas, called upon Bennett, the devisee of the real es- 
tate, to convey upon payment of 30002. The Bill was filed in 1781 
by Lawes, the husband of Bennett's sister, against the personal rep- 
resentative of Bennett, the brother, claiming a moiety of the 30002. 
and interest ; and Lord Kenyon made the Decree accordingly ; ob- 
serving, that, though Witterwronge could not have compelled Doug- 
las to purchase, the money was at the time of the election de- 
clared to be considered as the personal estate of the testator ; and 
did not belong to the devisee of the real estate. 

That case was very much argued ; and I do not mean to say, that 
a great deal may not be urged against it : but, where there is a de- 
cision precisely in point, it is better to follow it. 

Therefore the rents of the premises demised to Pratt and the 
rents of the other premises, demised to Townley, until 
[* 597J * the option, declared by him, belong to the heir ; and 
from the time of that option Townley is entitled to the 
latter ; and must be charged with interest upon his purchase-mon- 
ey ; which money and interest are personal estate of the testator ; 
and go to his next of kin. 

See, anU, the notes to S. C, 6 V. 194. 



MITCHELL, Ex parte. 

[1808, April 5.] 

One partner allowed to act for another in bankruptcy for varioas purposes ; as to 
prove debts ; to execute powers of attorney for voting in the choice of anignees, 
signing the Certificate, &c. 

Under a Commission of Bankruptcy the Commissioners had 
refused to permit a person to vote in the choice of assignees un* 
der a power of attorney from a partnership ; which was not exe- 
cuted by all the partners ; upon which this petition was presented. 
It was said, there was a difference of practice among Commission* 
ers as to this. 

Sir Samuel RomUly, in support of the Petition, said, this was a 
very important point ; as the same objection must yield to the proof 
of debts under such powers ; and remarked the great inconvenience, 
that must be the consequence of allowing this objection, from the 
absence of partners ; which cannot be obviated by giving a general 
power upon leaving the kingdom ; as this authority must be a special 
power of attorney to vote in the choice of assignees in the particular 
Commission ; and is filed with the proceedings. 

Mr. Hart, for the Assignees, opposed the Petition, upon the dis- 
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tinction, that, though one partner may prove for all, one cannot 
execute a deed for the others ; and cannot therefore delegate this 
authority. 

*The Lord Chancellor [Eldon]. — I think, the Com- [* 598] 
missioners ought to have admitted this power of attorney 
upon the usage. Creditors aie let in to vote upon the certificate in 
this way ; and there is a vast number of acts in bankruptcy, upon 
which, if one partner is not permitted to act for the others, the in- 
convenience is obvious (1). 

The Order was made accordingly. 

The rule that the act of one parlner binds the others as to a great variety of 
transactions, has been so repeatedly held in bankruptcy, that it is not to be dis- 
turbed: Exparie Hatty 17 Yes. 62; Ex parU Hodgbfuofij 19 Yes. 293; but the 
signature or a bankrupts certificate by one of several fnufeet is not sufficient, 
unless the trustee who signed has special authority to act for the others : Exparie 
Eigby, 19 Yes. 463. As to the cases in which the acts of one partner cannot 
bind his co-partners, see note 2 to Bum t. Btim,3 Y. 573; and note 1 to Ex parte 
Amionut, 8 Y. 540. > 



HINTON, jEt parte. 

[1806, April &] 

Settlemeiit, previous to marriage, of money, the property of the wife, upon the 
event of the husband's bankruptcy, valid ; and part, beinff lent to the husband 
upon his bond under a power for that purpose, was proved under the Commis- 
sion. 

Upon the 14th of March, 1805, a Commission of Bankruptcy is- 
sued against James Fitz. By a settlement, previous to the marriage 
of the bankrupt, in 1794, with Elizabeth Randall, the sum of 540/., 
to which she was entitled, was assigned to the Petitioner ; with pow- 
er to him to lend the money to the husband ; to whom 500/. was ad- 
vanced accordingly, before the marriage, on his bond, dated the 18th 
of June, 1794, in the penal sum of 1000/. ; to be void on payment 
of 500/. and interest upon the I8th of December following. At 
the time the money was lent, articles of agreement were executed 
by Fitz, Elizabeth Randall, and the Petitioner ; reciting the bond, 
entered into in prospect of the marriage ; and in consideration of 
the sum of 540/. declaring,- that, in case the marriage should take 
effect, the bond and money should be upon the following trusts : viz. 
that the Petitioner and the other trustee, since deceased, should, 
when they thought proper, recover and receive the princi- 
pal sum ; * and apply the interest to the use of the bus- [* 599] 

(1) Pott, Ex parte HaU, vol xvii. 63; 1 Rose Bank. Ca8.2; Exparte Ihdgkin' 
mm^pottt voL six. 291, 7. The signature of the Certificate by one Trustee only 
not sufficient: Exparte Righy, xix. 463. 
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band during his life^ if he should so long continue solvent: 
but, if he should become a bankrupt, then to pay the interest 
thereof to Elizabeth Randall, if she survived him, for her life, for 
her separate use and to her separate receipt ; as if she was a Feme 
Sok ; and, if she should be then dead, then to permit and suffer the 
said sum of 5007. to go, and be held and enjoyed by4he child and 
children of the marriage ; and, if there should be no such children 
or child, who should attain the age of twenty-one, then to the bank- 
rupt, his executors, &c. 

Elizabeth Fitz died ; leaving by the bankrupt one child ; who is 
now living. 

The prayer of the Petition was, that the Commissioners may be 
ordered to admit proof of the debt. 

Mr. RoupeUf in support of the Petition, cited Ex parte Mea- 
ghan (I). 

Mr. Gregg, for the Assignees, opposed the Petition ; observing, 
that the infant had a remedy against the trustee. 

The Lord Chancellor [Eldon]. — Upon the authority of a case 
in Strange (2), which has been followed by Lord Thurlow, the trus- 
tee is entitled to prove this debt ; upon the distinction, that this 
money was part of the wife's property, not the bankrupt's. That 
case is also an authority, that money, being the wife's property, may 
be limited upon the bankruptcy of the husband. The ar- 
[* 600] tides being before the marriage, the wife ♦ was a purchas- 
er for herself and the issue ; who could have no remedy 
against the trustee. 

The Order was made accordingly. 



Seb the note to £r parte Cooke, 8 V. 353. 



RIMENE, Ex parte. 

[1808, April 8.] 

Where the conduct of the petitioning Creditor under a Commission of Bank- 
ruptcy, superseded, though improper, in swearing to a Bankruptcy, which he 
cannot establish, was not such as to justify an assignment of ^e Bond, upon 
which the whole penalty must be recovered, the Lord Chancellor would have 
ordered it to stand as a security for the Costs, to be ascertained in an Issue : 
but the creditor having become a Bankrupt, to obviate the objection, that the 
Costs, so ascertained, would be a debt liquidated after the Bankruptcy, a spe- 
cific sum was named. 

A COMMISSION of Bankruptcy issued against the Petitioner ; under 

which, after several meetings, the Commissioners refusing to declare 

» 

(1) 1 Scho. & Lef. 179 ; Ez parte Cooke, ante, vol. viii. 353, and the note, 356. 

(2) Lockyer v. Savage, 2 Str. 947. 
VOL. XIV. 25* 
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him a bankrupt, the petitioning creditor discontinued all proceedings 
under the Commission ; and held the Petitioner to bail in an action. 
The petition prayed, that the Commission may be superseded ; and 
the bond assigned. The petitioning creditor, when the petition was 
heard, had become a bankrupt. 

Sir Samuel Bomitty, in support of the Petition. 

Mr. Wetherell opposed the prayer as to the assigning the bond, 
upon the circumstances ; showing, that the Commission was not 
fraudulently and maliciously taken out : the Petitioner also having 
said, that, though he had not yet committed an Act of Bankruptcy, 
he soon would. 

*The Lord Chancellor [Eldon] said, he had some dif- [*.601] 
ficulty as to assigning the bond : the Court of King's Bench 
having determined, that the whole sum of 200Z. must be recovered ; 
which in several cases would be too much : in this, for instance, 
though certainly it is very wrong to swear in this manner to a bank- 
ruptcy, without being able to establish it, there is nothing wilful in 
the creditor's conduct, upon which the bond should be assigned : 
yet, his Lordship added, that he should have no objection to direct 
the bond to stand as a security for the costs, to be ascertained in an 
issue <' Quantum Damnificatus " (1). 

Sir Samuel Romitty objected, that the costs, ascertained in that 
mode, could not be obtained ; as they would be a debt, liquidated 
after the bankruptcy of the person, to be charged with them ; and 
proposed, that the Lord Chancellor should order a specific sum to 
be paid. 

The Order was accordingly made, that the bond should stand as a 
security for 30/., for the costs. 

As to the discretion which the Lord Chancellor is at liberty to exercise, whether 
he will or will not assign the bond gpven by a petitioninjgr creditor, who has sued 
out a commission of bankruptcy which cannot oe sustaued, see the note to Ex 
ptffte Lane, 11 V. 415. 

(1) See Ex parte Lane, ante, vol xL 415, and the references in the note, 416. 
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MOULE, Ex parte. 
[1808, Aprii. 6, 11.] 

Commission of Bankruptcy may be superseded after the Certificate obtained ; aa 
where fraudulently taken out at the instance of the Bankrupt : but where the 
application, which mi^ht have been made earlier, was delayed five years, and 
was founded upon objections to the trading and petitioning creditoi's debt, 
which must have been tried at Law, the petition was dismissed. 

Commission of Bankruptcy cannot be supported by trading during infancy, 

[p. Goaj 

Trading in a very small degree will sustain a Commission of Bankruptcy ; if aoffi- 
cient for the inference of an intention to deal generally, [p. 603.] 

The prayer of this Petition was, that a Commission of bankruptcy, 
which issued in' the year 1803, and under which the bankrupt had 
obtained his certificate, may be superseded ; being impeached upon 
two grounds : First, as to the trading ; which was that of a horse- 
dealer : the bankrupt being a lieutenant of marines : Secondly, as 
to the debt of the petitioning creditor ; who was the bankrupt's grand- 
mother. 

Mr. Hart and Mr. Wingfieldy in support of the Petition. 

The Lord Chancellor asked, whether there was any instance of 
superseding a Commission, after a Certificate had been obtained. 

Sir Samuel Romilly and Mr. Hall, for the Bankrupt, said, there 
were instances in the Bankrupt Oflice ; where it appeared, that the 
Commission was taken out fraudulently, at the instance of the bank- 
rupt himself (1) : but they objected to going ijito the Petition, at the 
distance of five years: the Petitioner, when the Commission issued, 
having been aware of all the circumstances, upon which his Petition 
insists ; and having afterwards pressed for security, and threatened 
to oppose the certificate, &c. 

April llth. The Lord Chancellor [Eldon]. — ^This Petition 
prays, that a Commission, issued in 1803, may be supersed- 
[*603] ed ; under which Commission a * certificate has been ob- 
tained a considerable time. It appears, that a Petition to 
supersede Commissions under those circumstances is authorised by 
precedent ; if the nature of the case calls for it (2). On the other 
hand, where the application is made a considerable time after the 
certificate was obtained, which application might have been made 
before, the Lord Chancellor is called upon to interpose rather by a 
regard to the jurisdiction in bankruptcy, than by any demand of 
justice to parties, who do not choose to come forward at an earlier 
period. 

This Commission is impeached upon two grounds : First, that there 
was no petitioning creditor's debt: Secondly, that there was no 

(1) Ex ptxrU Gardner, 1 Ves. & Bea. 45; Ei parte Binmer, 1 Madd. 250; Ex 
parte Bourne, poet, vol. xvi. 145; Ex parte Conway, anie, ziii. 62, and the note, 64. 

(2) Ex parte Bats, 4 Madd. 270 ; Ex parte CuUen, Buck, 68. 
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trading ; and upon the affidavits infinite suspicion is raised upon both 
those points : still, if the Petition had been presented,^before the cer- 
tificate was obtained, as to the debt of the petitioning creditor, upon 
those affidavits, and from what she appears to have sworn upon the 
proceedings, I could not have superseded the Commission without 
giving her the opportunity of trying the validity of her debt. 

Upon the affidavits it seems also difficult to establish the trading. 
A trading, of a sort, is deposed to : but that was during infancy. If 
however that trading was carried on, after the trader became adult, 
though in a much less degree, the quantity of trading would not 
make him the less a trader ; and upon that head also there would 
have been enough to have authorised the petitioning creditor to claim 
the right to try the fact of trading, after he became adult ; which 
would support the Commission. For that purpose very little would 
be sufficient ; as in the case of the inn-keeper who sold a 
* few bottles of wine : but there was sufficient for a jury to [• 604] 
infer, that he intended to sell to as many persons, as would 
buy, and as much as they would take (1). In this trade of a horse- 
dealer very little dealing would do ; and certainly there was much 
less dealing, after he was of age, than before. 

As to the delay of this Petition, it is distinctly proved by several 
affidavits, that, notwithstanding the obscurity arising from two places 
of residence, the petitioner had information, that the Commission had 
issued against this person ; and had full opportunity to interpose be- 
tween the date of the Commission and the certificate. This ques- 
tion is to be considered, not so much between the petitioning creditor 
and the bankrupt, as with reference to this jurisdiction ; and upon 
that principle, as I could not before the certificate have superseded 
the Commission without a trial, the case is not so clear that I can 
now supersede it. 

' The Petition was dismissed without costs. 

With respect to the cases in which a commission of bankruptcy will be super- 
seded, see, anjUf tiie notes to Ex parte Stokes^ 7 V. 405. 

That an infant cannot, in strictness, be made a bankrupt, see the note to Ex 
parte Barrow^ 3 V. 554 : but that, where a commission has issued against an in- 
fant^ who has fraudulently obtained credit by holding himself out as an adult, 
equity will not be disposed to give him any summary relief: see the note to Ex 
parte Henderwn, 4 V. 163. The question as to the sufficiency of the alleged acts 
of trading to support a commission, depends not on the aumUuin of deuing, but 
the intention: Ex parte Magenms, 1 Rose, 84 ; Ex parte Gardner, 1 Ves. & J3eat 
48. 

(1) Ex parte Gardner, I Ves. & Bea. 45 ; Ex parte Magennis, 1 Rose, 84. 
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ACKERMAN, Ex parte. 

[1808, April 13.] 

A JOINT creditor, being the petitioning creditor in a separate Commission, entitled 
to receive Dividends, &c. with the separate creditors ; not being within the 
Rule, excluding the other joint creditors. 

A SEPARATE Commission of Bankruptcy issued against Thomas 
Thomas. The bankrupt was engaged with two other persons. Hun- 
ter and Latham, in a joint adventure or consignment of goods sent 
to India by two ships ; but not upon any other account. 
[* 605] There was ^joint property, the produce of that adventure. 
Only one separate debt was proved under the Commission, 
viz. 1266Z. 5«. lid. upon the joint and several bond of the bankrupt. 
Hunter and Latham, in consideration of goods, supplied for the joint 
consignment ; and a dividend of sixteen shillings in the pound was 
ordered out of the separate estate. 

The Petition was presented by a joint creditor, who was the peti- 
tioning creditor under the separate Commission ; praying, that he 
may receive a dividend out of the separate estate upon his debt 
of 104U. 15«. 

Sir Samuel RomiUy and Mr. William Agar, in support of the Pe- 
tition, observed, that the distinction between the petitioning credit- 
or and the other joint creditors in this respect was settled (1). 

Mr. Hart and Mr. Cooke, for the joint creditors, did not argue 
the point. 

The Lord Chancellor [Eldon] said, he had often pressed 
Lord Rosslyn in vain against the rule, laid down in Ev parte El- 
ton (2) : the consequences of which were very dissatisfactory : but it 
had for a long time been the settled rule. 

The Order was made according to the prayer of the Petition. 

See the note to Ex parte EUon, 3 V. 238, and note 4 to DuUon v. Morrimmy 17 

v.ioa 

(]) See AnU, Ex parte KenaingUm, 447; Ex parte Ckw, vol. vi. 813, and tiw 
rereiiences ; Ex parte Chancer, & parte Hall, ix. 35, 349 ; port. Ex parte Sadkr 
and Jackeon, xv. 50, 499 ; Ex parte TaUt, xvL 193 ; Ex parte Drtartrt, xvii. 347. 

(Q) Ante, vol. iii. 238 ; see the note, 24a 
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MOUNTFORT, Ejo parte. 
[1808, April la] 
E<2uiTi^LE mortgage by deposit of Deeds (a). 

'This Petition was presented by a person, claiming the usual 
relief in bankruptcy, as an equitable mortgagee by the deposit 
of a lease ; and the question was as to the extent of the security ; 
whether it was for the debt, then due, and to become due, or for the 
latter only ; upon which fact the affidavits of the petitioner and the 
bankrupt were directly oppoded to each other. 

Mr. fVilliam Agar, in support of the Petition, referred to the de- 
cisions upon this subject (1), with reference to the Statute of Frauds ; 
upon the effect of the bankrupt's affidavit. 

Sir Samuel RomiUy resisted the Petition ; observing upon the in- 
convenience of these decisions, with reference to the Statute of 
Frauds (2) : the party by his dwn oath proving his case ; though, 
if the question had come on by Bill, a Decree could not be obtained 
upon the evidence of a single witness, positively contradicted by the 
Answer. (3). 

The Lord Chancellor [Eldon]. — I recollect the first determina- 
tion, establishing a mortgage by a deposit of deeds ; which 
surprised the Bar considerably ; * and that feeling has [ * 607 J 
been justified by every subsequent case upon the point. 
Il is true. Lord Thurlow decided in Feathersione v. FentvicJc (4), in 
which I was Counsel, and in Harford v. Carpenter (5), that if there 
was a deposit of a lease, and nothing more passed at the time, that 
should be intended a deposit for the debt, then due : but it was 
never decided, that if the person, with whom the deposit was made, 
came forward himself and stated the terms, upon which it was made, 
the Court would not examine the terms. The mischief of all these 
cases is, that, we are deciding upon parol evidence with regard to 
an interest in land within the Statute of Frauds. The evidence is 
quite contradictory. 

(a) Owing to the svetem of Registration, the questions arising from the deposit 
of Title Deeds are of less importance in the United States than m England. See 
anUy note (a) fbrrf v. Peeringy 1 V. 72. 

As to the Equitable mor^;age, see ante, note (a) Ex parte Coming, 9 Vi 115; 
note (a)Ex pake WefhtreU, 11 V. 398 ; 4 Kent, Com. (5th edit) ]£^, ei 8eq.\2 
Story, £q. Jur. § 1020, anU notes ; Keys v. frUliamM, 3 Y. & C. 55, 61 ; McmdemUe 
v. Welch, 5 Wheat 277, 284 ; Paine v. SmUh, 2 Mylne & Keen, 417; Rusael v. 
Ruml, 1 Bro. C. C. (Am. ed. 1844,) 269, 270, and notes. 

(1) See Rusael v. Rusael, 1 Bra C. C. 269 ; ante, Ex parte Coming, vol ix. 115, 
and the note, 117; Ex pixrU WeOiereU, Ex parte Hmgk, xl 398, 403; Mrria v. 
JFUkinson, xii. 192; Hiem v. Mill, xiiL 114. 

(2) Stat 29 Ch. II. c. 3. 

J3) See The East India Company v. Donald, ante, voL ix. 275, and the notes, vi. 
177; ii.244. 

(4) 1 Bro. C. C. 270, n. 

(5) 1 Bro. C. C. 270, n. 
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Direct the lease to be sold ; and let the Commissioners inquire, in 
respect of what debt it was deposited ; the produce of the sale to 
be applied accordingly ; and the proof to be regulated by the result 
of that inquiry. 

See, anUj the notes to Ex parte Coming, 9 V. 115, for a summaiy of die doc- 
trine witii respect to equitable mortgages. 
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In the following Cases the Decrees of the Court of Chancery were 
affirmed upon Appeal to the House of Lords 

7%€ Warden and Minor Canons of St. PauFs v. Morris, anU, 
Vol. IX. 155, 316. 

Huguenin v. Baseley, 1809, ante^ 316. 
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the deed; with a covenant by 
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der for the attendance of the 
bankrupt ; who had passed his 
examination, and obtained his 
certificate. Anon, (♦) 449 

19. Jurisdiction in bankruptcy to en- 
force the Commissioners' Sum- 
mons for the attendance of wit- 
nesses to provethe requisites to 
support the Commision, and to 
commit for contempt by diso- 
bedience to an Order, though 
no express authority, by the 
general jurisdiction (t). 451 

20. A person attainted can be heard 
as a suitor in a Court of justice 
only for the direct purpose of 
reversing the attainder ; not in 
prosecution of a civil right. 
On that ground the Petition of 
a bankrupt, attainted under a 
conviction for felony upon the 
Statute 5 Geo. II. c. 30, was 
dismissed. Ez parte Bullock. 

452 

21. Whether the objection to a Com- 
mission of Bankruptcy upon an 
act of bankruptcy, and a suffi- 
cient debt, previous to the ex- 
istence of the petitioning cred- 
itor's debt, could be taken by 
the bankrupt, as it might by a 
creditor (subject to the question 
of notice under the Statute 46 
Geo. III. c. 135,) Quofre. lb. 

22. Whether a Commission of Bank- 
ruptcy can issue against a. per- 
son attainted, as he may be 
sued in a civil action, Quaere. 

lb. 

23. A creditor of a bankrupt, hold- 
ing him in prison under an 
arrest for part of his debt, and 
when supersedable, continuing 
him there under a detainer for 
another part of the same debt, 
being also assignee under the 
Commission, and, when ordered 
to make a dividend, not proving, 
but making a claim only to a 



* See the note, page 451. 
^t See the note, page 450. 
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* See note, page 588. 
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the inference of an intention to 
deal generally. 603 

36. A joint creditor, being the pe- 
titioning creditor in a separate 
Commission, entitled to receive 
dividends, dLc. with the separ- 
ate creditors; not being within 
the rule, excluding the other 
joint creditors. Ex parte Ack' 
erman. 604 
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held entitled to a dividend *' of 
5/. per cent, interest and profits 
for the half year." Barclay v. 
WaineiDright, 66 

BARON AND FEME. 

L Under a bequest of stock, in 
trust to permit a woman to re- 
ceive the dividends for life for 
her sole and separate use, &c. 
and to pay the same into her 
own proper hands, and that her 
receipt and receipts should from 
time to time be sufficient dis- 
charges, a sale by her of part 
of the dividends established. 
Browne v. Like, 302 

2. Covenant upon marriage, that 
the heirs, executors, &c. of the 
husband shall, within six months 
after his death, pay to the wife, 
if she should survive him, the 
fortune he received, with the 
addition of 50/. per cent. ; and, 
in case he should receive any 
other part of her fortune, to 
which she was entitled in re- 
version under a Will, to pay 
that in the same manner, and 
with the same profit. The hus- 
band becoming bankrupt, the 
wife has no claim upon that re- 
versionary fund, against a pur- 
chaser under the Commission. 
Basevi v. Serra. 313 

3. Ante, Vol. X. 84. XIIL L 
After a Decree for a settlement 

26 
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BARON AND FEME-^onttnued. 

upon a married woman and her 
children out of her share, as 
one of the next of kin of an 
intestate, the mother dying be^ 
fore any Report, the chUdren 
under a Bill, filed by them, hav- 
ing obtained a Decree for a set- 
tlement, v^ere also held entitled, 
though not in point of form to 
the benefit of the original De- 
cree upon the Bill of their moth- 
er, to the same directions, by 
way of original Decree under 
their Bill, for taking the neces- 
sary accounts, &.c. to ascertain 
and secure the fund. Murray 
v. Lord Elihank, 496 

4. Grant of an annuity by a mar 
ried woman out of her separate 
property established; notwith- 
standing notice to the Plaintiff 
by the trustees, that they would 
pay to herself only on account 
of complaints of her husband's 
conduct, in consequence of her 
refusing to join him in raising 
money ; the transaction, though 
for the benefit of the husband, 
upon the evidence being her 
deliberate act, aware of what 
she was doing and a free agent. 
Essex v. Atkins. 542 

5. A married woman may bind 
her separate property without the 
trustees ; unless their assent is 
rendered necessary by the in- 
strument, giving her that prop- 
erty. 547 

See Bankrupt, 31. Ne exeat 
Regno. Representative, 2. 
BEQUEST.— See Devise. Will. 
BIDDINGS (Opening). 

See Practice, 3, 4. 
BOND. 

See Principal and Surety, 6. 
BONUS.— See Bank Stock. 



CERTIFICATE. 

See Bankrupt, 24. 



CHARITY. 

1. Trust of a school for the inhab- 
itants of a particular place, not 
being a free-school, is the sub- 
ject of a Bill ; not of an infor- 
mation by the Attorney-Gen- 
eral ; as a charity. 7 

2. Under a trust by Will for char- 
ity the disposition must be by 
a scheme before the Master; 
but if the object is charity, and 
no trust interposed, it is by sign 
manual. Paice v. The Arch' 
bishop of Canterbury. 364 

3. Devise of real estate ; to be 
sold ; and the produce with the 
personal estate upon trust to be 
laid out in lands, or the funds, 
subject to the debts . and leg- 
acies, for the maintenance of a 
charity in Scotland ; void as to 
the produce of the real estate ; 
valid as to the personal property 
by the effect of the option. 

The debts and other charges 
upon the fund apportioned ac- 
cording to The Attorney-Gen" 
eral v. The Earl of Winchelsea 
(3 Bro. C. C. 373.) Curtis v. 
Hutton. 537 

See Election of Curate and 
Vicar, 1. Will, 2. 
CHATTELS.— See Heir Looms. 
CHILD. — See Maintenance. 
CLIENT.— See Attorney. 
COMMITMENT. 

See Contempt. Practice, 8. Re- 
ceiver. 
COMPENSATION. 

See Contract, 8. 
COMPOUNDING FELONY. 
See Felony. Pleading, 1, 2. 
CONDITION. 

1. Conditional limitation over, it 
the first devisee should refuse 
or neglect to comply with the 
condition: viz. within six months 
afler the testatrix's death to re- 
lease all demands upon her as 
executrix of A. or otherwise, 
established : the failure arising 
from the act of the first devisee, 
as heir at law, contesting the 
Will ; and the unison of the char- 
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CONDITION— continued. 

acter of executrix with that of 
devisee over is no objection. 
Simpson v. Vickers, 341 

2. Condition in a Will not en- 
forced by enlarging upon the 
doctrine of election a forfeiture 
expressed. 983 

3. Legacy to A. to be paid to her 
as soon as she shall attain twen- 
ty-one, and in case she shall 
live to that age, and not other- 
wise, or upon her marriage, 
with consent of the executors, 
and not otherwise; but in case 
she shall die, before she shall 
have attained twenty-one, or be 
married with such consent, 
over. 

A condition precedent; and 
by her marriage under age with- 
out consent, one executor being 
dead, and the other resident 
abroad, reduced to the single 
contingency of her attaining 
twenty-one. Knight v. Camr 
eron, 389 

CONFIRMATION.— See Fraud, 1. 
CONSIDERATION. 

Undertaking by one person to pay 
the debt of another does not 
require a consideration, moving 
between them. 190 

See Annuity, 1. Contract, 
1. Fraud, 2. 
CONSIGNOR AND CONSIGNEE. 
Allowance in respect of advances 
for supplies to a West India es- 
tate by persons, acting as con- 
signees, not under a regular ap- 
pointment, but with permission 
of the owners, or by one tenant 
in common; if not upon the 

Eound of lien by the Colonial 
aw or usage, upon the na- 
ture of the subject, requiring 
expenditure : as in the case of 
Mines, Alum Works, &c. dis- 
tinguished from a mere landed 
estate in this country. Scott v. 
Nesbitt. 433 

CONTEMPT. 
/Contempt by breach of injunction 
by persons, who were present 



CONTEMPT— continued. 

in Court during the motion; 
though absent when the Order 
was pronounced. Heam v. 
Tennant. 136 

See Bankrupt, 1, 2. Prac- 
tice, 7. Receiver. 
CONTRACT. 

1. Whether a legal cohtract, giv- 
ing a right of action, can arise 
out of illegal transactions, as by 
payments made on account of 
another in settling differences 
upon transactions within the 
stock-jobbing act, Quare. Ez 
parte Daniels. 191 

2. Parol agreement not enforced 
upon the ground of part-per- 
formance; when the act is 
equivocal : and easily admits 
compensation ; as, by a tenant, 
re-building a party-wall. 

So, a tenant's possession and 
cultivation of the land would 
not sustain a parol agreement 
to purchase. 

The act must be unequiv- 
ocal ; and such as of itself to in- 
fer some agreement : the terms 
of which may then be proved 
* by parol. Frame v. Dawson. 

386 

3. Agreement for sale according 
to the valuation of two persons, 
one chosen by each party, or of 
an umpire, to be appointed by 
those two in case of disagree- 
ment. 

Bill for a specific perform-' 
ance; praying, that the Court 
will appoint a person to make 
the valuation, or otherwise as- 
certain it, dismissed. Milnes 
V. Gery. 400 

4. Agreement to sell at a fair val- 
uation may be executed. 407 

5. The Court has modified partic- 
ular, subordinate, parts of an 
agreement: but the cases of 
that sort have gone too far ; and 
are not to be extended. 407 

6. According to the Roman and 
the English law, as administer- 
ed both in Courts of Law and 
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CONTRACT— continued. 

Equity, a fixed price is an es- 
sential ingredient in a contract 
of sale. 

A contract therefore that does 
not settle the price is valid and 
complete only when and if the 
party, to whom it is referred, 
shall fix it; and is otherwise 
totally inoperative. 408 

7. Objection to the execution of 
an agreement for want of inter- 
est cannot prevail in an early 
stage of the suit ; as the inter- 
est m&y be acquired. 412 

8. Compensation for deviations 
from an agreement, depending 
on the amount. 413 

9. Particular, describing a lease, 
as subject to notice to quit, not 
inconsistent with a covenant, 
that the tenant shall hold over 
for a certain time '' afler the end 
of the term ; " that being upon 
the context distinguished from 
the " other sooner determina- 
tion; ** and time, generally, not 
being of the essence of the con- 
tract. Hall V. Smith, 426 

10. Specific performance of 
agreement in writing for a lease, 
for sixty years refused upon pa- 
rol evidence of an alteration, 
stipulated for at the same time ; 
and upon the faith of which the 
party executed. 

Distinction between the case 
.of a Defendant refusing, and 
Plaintiff seeking, the execution 
of an agreement under such cir- 
cumstances. Clarke v. Grcmt, 

619 
See Consideration. Lessor 
and Lessee. Practice. 1 
Priority. Purchaser. 
CONTRIBUTION. 

See Annuity, 1. Principal and 
Surely, 2. 
CONVERSION OP ESTATE 

See Estate. 
CO-SURETY. 

See Principal and Surety, 2. 
CORPORATION. 

1. Jurisdiction over a corporation. 



CORPORATION— con/tjiuerf. 

as an individual, to cfmtrol the 
corrupt execution of a trust. 

252 
2. The mayor, or other individaal 
member of a corporation, trus- 
tee of a rent-charge, out of the 
estate of such member for a 
charitable use, must answer, not 
only with the rest under their 
common seal, but also individ- 
ually, a charge of having destroy- 
ed or cancelled the deed. 254 
See Party, 1, 2. 
COSTS. 

See Attorney and Solicitor, 1 , 2, 
3. Practice, 15. 
COVENANT. 

No action of covenant by a per- 
son, for whose benefit a coven- 
ant is entered into with a third 
person. 187 

CREDITOR AND DEBTOR. 

See Bankrupt. 
CURACY. 

ee Election of Curate and Vi- 
car, 1. 



DAMAGES.— See Good-will, 1, 2. 
DEEDS (Deposit of). 

See Mortgage. 
DEMURRER. 

See Party, 1. Pleading, 2. 
DEPOSIT op deeds. 

Se6 Mortgage. 
DEVISE. 

1. It is not universally true, that 
the expression of a purpose, for 
which even a devise of land is 
made, limits the devise to the 
purpose expressed : where, for 
instance, there is a devise of 
land for payment of debts, it 
does not necessarily follow, that 
there is a'trust for the heir after 
the debts paid. 

There is no general rule : but 
each case depends upon the cir- 
cumstances. Where the pur- 
pose expressed is in favor of the 
party, to whom the bequest is 
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DEVISE— ca»6>i«crf. 

made, the presumption for lim- 
iting the bequest is rather stron- 
fer. 322 

)evise in these terms, ** I give 
to A. my farm and lands at R. 
to him, his heirs and assigns for 
ever and I also give to A. my 
farm and manor of E." An 
estate for life only in the latter. 
Paice v. The Archbishop of 
Canterbury. 364 

3. Devise of real estate not re- 
voked by bankruptcy. 

Distinction in that respect be- 
tween bankruptcy and disseisin. 
Charman v. Charman, 580 

See Condition, 1. 
DISSEISIN.— See Devise, 3. 
DISTRIBUTION (Statute of). 
See Executor, 7. Representative. 
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ELECTION. 

See Bankrupt, 9, 23, 24, 28. Con- 
dition, 2. 
ELECTION OF CURATE and 

VICAR. 

(Ante, Vol. X. 335.) 

1. Purchase of the Impropriate 
Rectory of Clerkenwell for the 
use of the parishioners and in- 
habitants. The nomination of 
the curate had been by Decree 
declared to be in the parishion- 
ers and inhabitants paying to 
church and poor. 

Whether that qualification is 
satisfied by assessment only, not 
followed by actual payment, or 
not, an election on that princi- 
ple was established, upon com- 
mon consent to that amoii^ other 
regulations; a case of strong 
and high probability being re- 
quired ; for an issue or inquiry ; 
and the Court declining to give 
prospective directions as to the 
future, the Information and Bill 
was dismissed ; and with costs ; 
except as to the keeping up the 
number of trustees, with refer- 



ELECTION, ¥.rc,— continued. 

ence to the only proper subject 
of the Information, the stipend 
of the curate : all the rest, as to 
the nomination, &c. being the 
subject of a private suit. An 
informality in the Bill, not stat- 
ing the Plaintidd as suing on 
behalf of all the other parish- 
ioners, might have been cured 
by amendment. TTic Attorney- 
General v, Newcombe. 1 

2. Trust of an advowson to pre- 
sent some fit person, such as 
the inhabitants and parishioners 
or the major part of the chiefest 
and discreetest of them should 
nominate. 

The right of election in the 
inhabitants, paying the church 
and poor rates, above the age 
of twenty-one. 

A popular election by a ma- 
jority qf such voters, and others, 
not so qualified, was established. 
Fear on v. Webb. 13 

EQUITABLE MORTGAGE. 

See Mortgage. 
ESCAPE.— See Bankrupt, I. 
ESTATE (Conversion of). 
L Stock, produced by a sale of 
real estate under the London 
Dock Act (39 & 40 Geo. III. 
c. 47), subject to jointure, con- 
sidered as real estate : the orig- 
inal character not having been 
displaced by a complete conver- 
sion. Shard v. Shard. 348 
2. Option to a tenant to purchase. 
The rents, until the option 
made, belong to the heir : from 
that time, the conversion takes 
place; and the purchase-money 
belongs to the personal repre- 
sentative. Townley v. Bedwell. 

591 
ESTATE for LIFE. 

See Lessor and Lessee, 3. Lien, 
2. Will, 4. 
ESTATE for LIFE or in FEE. 

See Devise, 2. 
ESTOPPEL.— See Fine. 
EVIDENCE. 
See Contract, 10. Esiecutor, 4 , 
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EXCEPTION.— See Injunction, 2. 
EXECUTION.— See Bankrupt, 16 
EXECUTION (Writ of). 

See Practice, 8. 
EXECUTOR. 

1. Executors entitled to the res- 
idue, undisposed of: no infer- 
ence against their legal right by 
nny interest under the Will ; 
one only having a legacy ; 
and, though called trustees as to 
specific trusts, imposed upon 
them, distinct from their ap- 
pointment, as executors, no 
clear intention to make them 
trustees of the residue ; which 
requires a strong and violent 
though not irresistible presump- 
tion. Pratt V. Sladden, 193 

2. Executors, appointed expressly 
in trust, take the residue undis- 
posed of, not beneficially, but in 
trust for the next of kin. 198 

3. Testator, revoking all Wills and 
Codicils, declared that to be his 
Codicil ; by which he directs, 
that the whole of his property 
** shall pass by this my Codicil, 
according to law,'' save and ex- 
cept some legacies mentioned ; 
and appointed his brother sole 
executor ; requesting him to 
make such little arrangements 
as he has reason to think the 
testator should wish. 

The executor is a trustee for 
the next of kin and widow ac- 
cording to the Statute of Dis- 
tribution. Lord Cranley v. 
Hale, 307 

4. A paper, proved as a Will, re- 
citing the marriage articles of 
the testator's daughter with A. ; 
confirming those articles ; and 
directing, that all the testator's 
property and effects shall be vest- 
ed in A. ; preferable to any ex- 
ecutor or administrator upon 
and afler the testator's decease 
for all and every the purposes of 
his said agreement expressed or 
intended. 

The probate, obtained by A., 
as executor, conclusive ; and he 



EXECUTOR— ccmfmiir^i. 

was held not a trustee for the 
next of kin, upon parol evidence 
of declarations, subsequent to 
the Will. Walton v. WaUon. 

318 

5. Parol evidence admitted in favor 
of the legal title of the execu- 
tor to the residue ; unless plain- 
ly and unequivocally declared a 
trustee : so for a devisee for a 
particular purpose against an 
implied trust for the heir. 322 

6. No instance of an issue upon 
the question between executor 
and next of kin as to the rest* 
due. 323 

7. The provision in the Statute of 
Distributions for bringing ad- 
vances by way of settlement in- 
to hotchpot, applies only to ac- 
tual intestacy ; not, where there 
is an executor ; and consequent* 
ly a complete Will ; though the 
executor may be declared a 
trustee. 324 

8. Pledge by executors of bonds 
to the testators sustained up- 
on advances of money from 
time to time for several years; 
the Bill being filed, not by spe- 
cific legatees, but by co-execu- 
tors, who had not previously act- 
ed. MLeod V. Drummond. 353 

9. Distinction between specific and 
general pecuniary legatee, claim- 
ing against a pledge of the as- 
sets by the executor. 354 

10. Distinction between specific and 
residuary or general legatees, 
claiming against the disposition 
of the assets by the executor. 

Relief in th/e latter case upon 
circumstances, implying fraud, 
in the legal sense : viz. an as- 
signment, taken very soon af^er 
the testator's death, from the 
executor, for an antecedent debt 
from him on his representation, 
that the whole was left to him. 

361 

11. A payment for mourning rings, 
though not directed by the Will, 
allowed, under the discretion 
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EXECUTOR— continued. 

given to the executors. Paice 
V. The Archbishop of, Canter- 
bury, 364 

12. Bequest to executors in trust, 
but the trust not declared, or 
failing, is a trust for the next of 
kin. 370 

See Estate (Conversion of)^ 2. 

EXECUTORY TRUST. 
See Heir Looms. 

EXONERATION. 

Though upon the purchase of an 
Equity of Redemption the in- 
cumbrance is not, as. between 
the representatives of the pur- 
chaser, his personal debt, even 
by his covenant to pny, which 
is considered as only for indem- 
nity of the vendor ; it is, if, be- 
yond that, he enters into a new 
contract with the mortgagee ; as 
for different times and modes of 
payment, dtc. 7%c Earl of 
Oxford V. Lady Rodney. 417 



FELONY (Compounding). 

A conspiracy t9 prevent a proseca 
tion for felony is an offence. 65 
See Pleading, 1, 2. 

FINE. 

Effect of a fine operating as an 
estoppel, to pass any future in- 
terest. 240 

FORFEITURE. 
See Condition, 2. 

FRAUD. 

1. Deeds set aside, as absolute se- 
curities and conveyances, and 
ordered to stand as security on- 
ly for what should appear due 
upon a general account, afler 
a considerable lapse of time, 
seventeen years; upon the na- 
ture of the deeds themselves, 
the circumstances, under which, 
and the confidential relation of 
the person by whom, they were 
obtained ; and no confirmation ; 
the other parties being through- 
out under the same influence. 



FRAIJI>— continued. 

control and ignorance of their 
rights. Purcell v. M'Namara, 

91 

2. Conveyance, by lease and re- 
lease, and fine set aside upon 
great inadequacy of consider- 
ation, combined with misrepre- 
sentation and surprise upon par- 
ties in extreme distress, igno- 
rant of their interests, and not 
properly protected : though the 
transaction took place twelve 
years before the Bill ; and a 
former Bill having been dis- 
missed, the Plaintiff not appear- 
ing; that objection not being 
made either by plea or answer. 

As to the effect of inadequa- 
cy alone, Quare. 

The account limited to the 
time of the Bill filed. Pickett 
V. Loggon. 215 

3. Voluntary settlement by a wid- 
ow upon a clergyman and his 
family set aside ; as obtained by 
undue influence and abused con- 
fidence in the Defendant, as an 
agent undertaking the manage- 
ment of her affairs ; upon the 
principles of public policy and 
utility, applicable to the relation 
of guardian and ward, d&c. 
Hugucnin v. Baseley. 273 

4. Interests obtained through the 
fraud of another person cannot 
be maintained. 289 

5. Relief against a fraud by pre- 
venting a recovery ; affecting the 
interests of third persons, not 
parties in the fraud. 290 

FREE SCHOOL.— See Charity, L 



GENERAL ORDERS. 

See pp. 184, 278. 
GIFT. 

No discretion upon honorable or 
delicate feelings to relieve 
against a voluntary gifl, even 
stripping the donor entirely of 
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GIFT— continued. 

his property; if no undue in- 
fluence. 290 

GOOD WILL. 

L Undertaking, upon sale of the 
good-will of a trade, not to carry 
on the same business, and to use 
the best endeavors to assist the 
purchaser, &c. 

The remedy for a breach is 
an action, or issue. Quantum 
damnificatus ; and an Injunc- 
tion, against proceeding under 
a judgment for the consider 
ation, upon affidavits before 
•answer, was refused. Shackle 
V. Baker. 468 

2. Distinction between penalty and 
liquidated damages under a cov- 
enant upon sale of good-will. 
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HEIR. 
See Estate (Conversion of), 2. Ex- 
ecutor, 5. 

HEIR-LOOMS. 
Testator directed, that all his plate, 
furniture, &.c. at his mansion 
house should remain there as 
heir-looms; and devised the 
same to trustees upon trust to 
permit the same to go together 
with the mansion-house to such 
persons as should from time to 
time be entitled to it for so long 
time as the Rules of Law and 
Equity would permit; and de- 
vised his real estates to trustees 
to the use of several persons 
and their first and other sons, 
&,c. successively, in strict set- 
tlement. 

The absolute interest in the 
personal chattels vested in the 
first tenant in tail ; and upon 
his death under age passed to 
his representative. 

Whether there is any distinc- 
tion in the execution of an ex- 
ecutory trust by Will, and a 
covenant by marriage articles. 



HEIR-LOOMS— ronffiittfrf. 

for such a limitation of person- 
al chattels, Qutsre. Carr t. 
Lord Errol 478 

HUSBAND. 
See Baron and Feme. Ne exeat 
Regno, 1. 



ILLEGAL, CONTRACT. 

See Contract, 1. 
IMPERJINENCE. 

See Answer, 1. 
INADEQUATE CONSIDERA- 

TION. 

See Annuity, 1. Fraud, 2. 
INFANT. 

See Bankrupt, 34. Maintenance. 
Ward of Court. 
INFLUENCE.— See Fraud. 
INJUNCTION. 

1. Injunction against proceeding 
with alterations in a house un- 
der an agreement for a lease; 
upon circumstances, that would 
probably prevent a specific per- 
formance ; viz. surprise, the ef- 
fect of fraudulent misrepresen- 
tation and concealment, and the 
particular nature of the alter- 
ations, for the conversion of a 
private house to the purpose of 
a coachmaker's business ; wholly 
changing the nature of the sub- 
ject. Bonnett v. Sadler. 526 

2. Exceptions filed, which may be 
nunc pro tunc of course upon 
application within two months 
afler Answer, and afler wards 
upon special cause, will sustain 
an Injunction. 536 

See Contempt. Good- Will, 1. 
INSOLVENCY (Act of). 

See Annuity, 5. 
INTEREST.— See Bankrupt, 27. 



JOINT CREDITOR. 

See Bankrupt. 
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JURISDICTION. 

No relief in Equity upon the omis- 
sion of a defence at Law. 31 
See Annuity, i. Arbitration, 
1, 2. Contract, 3. 



LACHES. 

See Banlcrupt, 33. Fraud, 1, 2. 
LANDLORD.— See Lessor. 
LEGACY.— See Executor, 7, 8. 
LENGTH OP TIME. 

See Bankrupt, 33. Fra^d, 1, 2. 
LESSOR AND LESSEE. 

1. Covenant for perpetual renewal. 
Specific performance refused 
under circumstances : laches, 
and alteration of the property, 
so that it could not be enjoyed 
according to the stipulations. 
City of London v. Mitford. 41 

2. Paper, entitled *' Memorandum 
of an agreement," between A. 
and fi. and signed by them; 
expressing, that in consideration 
of 40/., A. " doth agree-to let," 
and B. " doth agree to take a 
messuage," &c. at 40/. per an- 
num rent ; and it is *' farther 
agreed," that A. *' shall not 
raise the rent nor turn out" 
B. so long as the rent is duly 
paid quarterly, and he does not 
sell any article injurious to A. 
in his business. 

Though the terms do not ex- 
clude the construction of actual 
demise, yet, the import of the 
whole looking to some future 
instrument, and a more perma- 
nent interest than from year to 
year, a demurrer to a Bill for 
specific performance against A., 
who had succeeded in an eject- 
ment, was over-ruled. The In- 
junction agaihst the ejectment 
continued. Browne v. Warner. 
156, 409 

3. Lease for life must be by deed. 

158 

4. Proviso in a lease for re-entry 
upon assignment by the lessee, 
VOL. XIV. 27 



LESSOR AND LESSEE— e(mftnti«J 
his executors, administrators, 
or assigns, without license cea- 
ses by assignment with license, 
though to a particular individ- 
ual. Brummell v. Macpkerson, 

173 

5. Bill to enforce a claim of per- 
petual renewal upon usage, 
sanctioned by Decrees, and ex- 
penditure, dismissed ; as not 
supported by the custom of the 
country, or contract ; not with- 
in the powers of the lessor, a 
charitable foundation; nor ac- 
cording to the true construction 
of the Decrees. Watson v. 
The Master, S^c, of Hemsworth 
Hospital 324 

6. Restraint of leasing applicable 
to a covenant for renewal as 
well as a lease originally exceed- 
ing the limits. 333 

7. Agreement to let not held a 
lease ; if a future executory act 
was in view. 413 

See Injunction, 1. 
LICENSE TO ASSIGN. 

See Lessor and Lessee, 4. 
LIEN. 

l.Lien afler possession deter- 
mined; as after the death of 
tenant for life of a West India 
estate for supplies, provided by 
him. 442 

2. Lien upon a West India estate 
for supplies furnished by tenant 
for life, tenant in common, &c. 

444 
See Attorney and Solicitor, 3. 
LIFE ESTATE.— See Will, 4. 
LIMITATION, CONDITIONAL. 

See Condition, 1. 
LIMITATION OF ACCOUNT. 

See Fraud, 2. 
LIQUIDATED DAMAGES. 

See Good-Will, 2. 
LORDS — See Appeals. 
LUNACY. 

No Order upon Petition in Lunacy 
for payment* of the lunatic's 
debts out of funds, not within 
the reach of his creditors, ex- 
cept for his accommodation 
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LVKACY— continued. 

and it clearly appears, that he 
will have a sufficient mainten- 
ance. Ex parte Hastings, 182 



M 



MAINTENANCE. 

1. Maintenance allowed, against a 
direction for accumulation, on- 
ly where it is for the benefit of 
the infants : the chance by sur- 
viving being equal ; and no other 
interest, to take effect upon any 

' contingency, will be defeated. 
Errat v. Barlow. 202 

2. Maintenance allowed for the 
time past Maberly v. Turton. 

499 

3. Under particular circumstances, 
a power to the trustees to apply 
dividends for maintenance, with 
the approbation of the parents, 
or the survivor, and by the death 
of the trustees, or their not act- 
ing, their discretion not having 
been exercised, an inquiry was 
directed, whether it would have 
been reasonable and proper in 
the trustees to apply any and 
what part of the dividends; 
having regard to the situation, 
circumstances and ability, of 
the father, and the fortunes of 
the children. Maherly v. 7\ir- 
ton. 499 

4. Interest not given upon arrears 
of maintenance any more than 
upon arrears of a jointure. MeU 
lish V. Mellisk. 516 

MARRIAGE. 

See Baron and Feme. 
MORTGAGE. 

Equitable mortgage by deposit of 
deeds. Ex parte Mountfort. 

606 
See Exoneration. Practice, 1 
MOURNING RING. 

See Executor, 10. 
MULTIFARIOUSNESS. 
See Pleading, 4. 
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Nft EXEAT REGNO, 
The Writ of Ne exeat Regno is in 
the nature of equitable bail : 
therefore, in the case of alimoo j 
marked only for the arrears actu- 
ally due ; and not carried farther 
by analogy to the case of a Judge, 
holding to bail for ^uncertain 
damages upon a personal tort. 
Haffey V. Haffey. 261 

NEXT OF KIN.— See Executor. 

NON COMPOS.— See Practice, 5. 

NOTICBi 
Notice to a purchaser, that there 
is a lease, is notice of its con- 
tents. Haav. Smith. 426 



OPENING BIDDINGS. 

See Practice, 3, 4. 
ORDERS.— See General Orders. 



PARENT AND CHILD. 

See Maintenance. 
PAROL EVIDENCE. 

See Contract, 10. Executor, 4, 5. 
PARTNER.— See Bankrupt, 30. 
PARTY. 

1. Bill against a corporation, trus- 
tees for a Charity, for a discov- 
ery, and injunction against a res- 
olution, depriving the Plantiff of 
his office of school master; 
charged to have been procured 
by five of the members, in- 
cluding the bailiff, from im- 
proper motives, with reference 
to a parliamentary election. 

Demurrer by those five, on 
the ground, that no title was 
shown to discovery against them, 
and, ore ienus, that the charge 
would be the subject of a crim- 
inal prosecution, over-ruled. 
Dummer v. The Corporation of 
Chippenham. 245 

2. General rule, that a mere wit- 
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ness is not to be made a party. 
Exceptions in the cases of ar* 
bitrators and attorneys; and 
corporations ; whose officers 
and servants are made par- 
ties. 252 
PATENT. 

1. Injunction upon possession un- 
der a patent ; until the right can 
be tried ; though subject to con- 
siderable doubt : the patent be- 
ing for improvements upon a 
machine, the subject of a for- 
mer patent, expiree^ and the 
specification describing the 
original machine, with the im- 
provements, as one entire ma- 
chine, the subject of the latter 
patent ; not distinguishing the 
improvements. Harmer v. 
Plane. 130 

2. Patent for improvements valid : 
but not to restrain the use of 
the original machine. 133 

PECUNIARY LEGATEE. 

See Executor, 7, 8, 9. 
PENALTY. 

See Good Will, 2. Pleading, 3. 
Principal and Surety, 6. 
PERPETUAL RENEWAL. 

See Lessor and Lessee, 1 , 5. 
PLEADING. 

1. Transfer of stock under an 
agreement to satisfy the defi- 
ciency in the accounts of a 
banker's clerk, though he is 
not a party, amounts to a com- 
position ot felony, to prevent a 
prosecution. Defendant there- 
fore may protect himself by plea 
from discovering, not only the 
broad leading fact, but any fact, 
the answer to which may form 
a step in the prosecution, da- 
ridge V. Hoare, 59 

2. Whether a Bill, stating a pay- 
ment to protect an individual 
from prosecution for felony, 
desiring the assistance of the 
Court, is not open to demurrer 
on that ground, Qucsre, Cla^- 
ridge v. Uoare. 59 

3. Plea, that the discovery will sub- 



FLEADING— continued. 

ject the Defendant to penalties, 
does not require the support of 
an answer ; as a plea of pur- 
chase for valuable considera- 
tion without notice does, as 
to facts, from which notice is 
inferred. Claridgey, Hoare. 59 

4. An allegation, merely surplus- 
age, does not support an ob- 
jection to a plea, as multifari- 
ous. Claridge v. Hoare. 59 

5. To a Bill, stating Defendant's 
marriage with a particular 
woman, plea, that she is his sis- 
ter, protects him from discov- 
ery of any fact, forming a link 
in the chain. 65 

6. ilSffect of setting forth the con- 
tents of an instrument, re- 
ferred to for the truth of the 
statement : making the instru- 
ment part of the answer. 214 

7. An answer, merely evasive, to 
be considered as no answer, and 
taken off the file. Smith v. 
Serle. 415 

See Answer. Election of 
Curate and Vicar, 1. 
PORTIONS. 
Trust Term, by marriage settle- 
ment, without impeachment of 
waste, immediately expectant 
upon the father's death, subject 
to a jointure to the mother, by 
sale or mortage, rents and 
profits, or by any other ways 
and means, to raise portions for 
younger children, at twenty- 
one, if afler the death ■ of both 
parents, and by such ways and 
means as the trustees think fit 
to raise interest for maintenance, 
until the portions shall respec- 
tively become payable ; if the 
remainder-man should pay the 
portions and the interest, or if 
there should be no younger 
child, the term or so much as 
should remain unsold, to attend 
the inheritance; which was 
limited in the usual way. 

Interest due from the death 
of the father, in the minority of 
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PORTIONS— continued, 

all the children ; and the wife 
surviving. Lyddan v. Lyddon. 

558 
PRACTICE. 

1. Defendant to a Bill for an ac- 
count cannot upon motion im- 
mediately afler answer have a 
reference to the Master, by anal- 
ogy to the case of a mort- 
gage, by Statute 7 George II. 
c. 20, and the case of spe- 

^ cific performance, according to 
the practice settled ; though the 
reason of it is questionable. 
Eldridge v. Porter, 139 

2. Objection to a motion, upon the 
right to costs of previous no- 
tices abandoned, cannot be 
made until the fourth. Ander- 
son v. Palmer, (•) 151 

3. General rule not to open bid- 
dings after confirmation of the 
Report, upon negligence, sur- 
prise, the circumstances of the 
estate, &.c. ; without something 
unconscientious on the part of 
the purchaser. White v. Wil- 
son, 151 

4. No rule, fixing the advance on 
opening biddings at 10/ per 
cent. More, or less, will be re- 
quired according to circumstan- 
ces. White y. Wilson, 151 

5. Answer of a mere trustee, with- 
out interest, in a state of in- 
capacity, not to be taken with- 
out oath and signature. 

The proper course is to have a 
guardian appointed. Wilson v. 
Grace. 172 

6. Motion for payment of money 
into Court, not admitted to be 
due even upon examination of 
the Defendant, but appearing 
due by his Schedule, accord- 
ing to the plaintiffs calculation, 
refused. 

For such a purpose the result 
of the Schedule, ascertaining 
the sum due, must clearly ap- 
pear, verified by affidavit. Quar- 
rell v. Beckford. 177 

* See the note. 



PRACTICE— conlfnttcA 

7. Serjeant at Arms not granted 
under a four-day Order to bring 
in books, dz.c. before the Mas- 
ter until made absolute by a 
subsequent Order upon the Mas- 
ter's Certificate, of the same 
date. Carleton v. Smith. 180 

8. Writ of execution only in the 
case of a party. A stranger 
must be served, first, with an 
Order to pay the money by a 
given day, and in case of de- 
fault, with another Order to pay 
on another day, or stand com- 
mitted. Anon, 207 

9. Order to amend upon Petition 
at the Rolls, after notice of mo- 
tion to dismiss for want of 
prosecution for the Seal, the day 
on which the Order was ob- 
tained, and the motion could 
not be made, regular. White 
v. Hall, 208 

10. Motion for production of deeds 
and papers, referred to as in 
Defendant's possession, but not 
described by the Answer or 
Schedule, and without an offer 
to produce them, as the Court 
shall direct, refused. Atkins 
V. Wright, 211 

11. Qualified submission to produce 
a deed, if the Court shall re- 
quire it, does not fix the Defen- 
dant; and deprive him of the 
discretion of the Court as to the 
propriety of the production. 213 

12. Order to dismiss the Bill for 
want of prosecution, cannot be 
had, if a proceeding has been 
taken before the motion ; but if 
the Order has been obtained 
irregularly by misrepresentation 
of the Plaintiff, he shall pay the 
costs of discharging it. Anon. 

492 

13. Upon farther directions, under 
the usual Decree for an account 
against an administratrix, an in- 
quiry as to balances in her hands 
from time to time, with a com- 
putation of interest thereon, 
prayed by Petition, upon afiida- 
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vits of her conduct before the 
Master, by attempting to sup- 
port her discharge by forgery, 
&c. was granted. Parnell v. 
Price. 502 

14. A purchaser may be committed 
for disobeying an Order to pay 
in his money. Lansdoton v. 
Eiderton. 512 

15. Order to Aay proceedings until 
security given for costs, upon 
affidavit, that the Plaintiff since 
the answer had abandoned this 
country, and resides in the Isle 
of Man. Weeks v. Cole. 518 

16. General rule, that an appeal 
does not stay proceedings with- 
out a special ground. 

The Decree, being for the spe- 
cific performance of a contract 
for purchase, according to the 
answer, the execution only was 
suspended ; the Master to pro- 
ceed to settle the conveyance, 
&c. Crwynn v. Lethbridge. 

585 
See Injunction, 2. Pleading, 
7. Ward of Court. 
PRINCIPAL AND AGENT. 
Ante, Vol. IV. 411. 

1. Interest and costs decreed 
against a steward, upon fraud, 
wilful concealment, d&c. ; and 
in such cases, generally, there 
is no limitation of time. Eitrl 
of Hardmcke v. Vernon, 504 

2. There may be cases, in which 
interest would not be decreed 
against a steward, holding mon- 
ey in his hands; where that 
practice can be said to have the 
sanction of the principal. 509 

3. No difference between the im- 
plied contract of trustees, as- 
signees, and executors, and of a 
receiver or agent ; bound to ac^ 
count faithfully, at least whpn 
called upon, and not to suppress, 
conceal, or over-charge: liable 
therefore to interest ; as a re- 
ceiver. 510 

PRINCIPAL ^ND SURETY. 
1. No difference in the relation of 



PRINCIPAL, ETC.— continued. 
sureties, that one is so by a sep- 
arate instrument. 31 

2. No contribution in favor of 
one surety against another : his 
engagement, according to the 
bond, and parol evidence, which 
was held admissible, being, not 
as co-surety, but without the 
privity of the other, as a distinct 
collateral security, limited to de- 
fault of payment by the prin- 
cipal and the other surety. 
Craythorne v. Swinburne. 160 

3. Right to contribution, as be- 
tween co-sureties; whether by 
the same or several instruments, 
whether privity, or not, and 
whatever their number : depen- 
ding rather upon a principle of 
equity than contract, except as 
upon the implied knowledge of 
that principle. 

Modern jurisdictifti of the 
Courts of Law attended with 
difficulty, where the sureties are 
numerous; especially since the 
decision, that separate actions 
may be brought against differ- 
ent sureties, for their respective 
proportions. 164 

4. Right of contribution among 
co-sureties limited by the extent 
of their respective contracts; 
as, where they are for different 
sums. 165 

5. Evidence admitted to show, who 
is principal, and .who surety. 

170 

6. Annuity bond, forfeited, when 
the grantor was discharged un- 
der an Insolvent Act ; which pro- 
vided, that future estate should 
not be discharged ; the penalty, 
being less than the subsequent 
arrears, was allowed as the debt, 
and not only in favor of the pur- 
chaser of an annuity, but also 
of a co-obligor, as surety ; hav- 
ing compounded with the pur- 
chaser, and obtained possession 
of the securities, by repaying 
the money advanced with the ar- 
rears, then due ; being at /hat 
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PRINCIPAL, ETC. — continued. 

time less than the penalty. But- 
cher V. Churchill 567 
PRIORITY. 
Equitable agreement by articles 
% for security upon a share of a 
ship, then building ; with a cov- 
enant for a future bill of sale, 
and, if the ship should be sold 
in the interval, for payment out 
of the purchase-money, post- 
poned to a subsequent bill of 
sale, with possession taken, as 
far as it could be, subject to the 
builder's possession and lien. 
Daniel v. Russell. 393 
PRIVILEGE. 

A Solicitor, arrested upon his re- 
turn direct from attending his 
client's business in Lincoln's 
Inn Hall to his own house, with- 
out delay or deviation, dis- 
charged upon examination viva 
vocmoi him and the officer, ta- 
ken, and the oath administered, 
personally by the Lord Chan- 
cellor, sitting in bankruptcy; 
the Register therefore not pres- 
ent. Gascoyne's Case. 183 
See Bankrupt, 1. 
PROBATE.— See Executor, 4. 
PRODUCTION OP DEEDS, &c 

See Practice, 10, II. 
PURCHASE FOR VALUABLE 
CONSIDERATION WITH 
OUT NOTICE. 
Sec Pleading, 3. 
PURCHASER. 

1. Under a bill to have a contract 
delivered up, on the ground of 
the defective title of the Defen- 
dant, the vendor, and for com< 
pensation for the injury to the 
Plaintiff, by the failure of the 
contract, the Decree was made 
for delivering up the contract, 
without prejudice to an action ; 
instead of an inquiry before the 
Master; GwilUm v. 8tone> 128 

2. Effect of an indefinite represen 
tation by a vendor, as that a 
leasehold estate was nearly equal 
to freehold, being renewable up- 
on a small fine ; putting the pur< 
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chaser upon inquiry; though, 
connected with certain circum- 
stances, such representation may 
be fraudulent ; and form a 
ground for rescinding the con- 
tract Fenton v. Browne, 144 

3. Vendor, resisting an apphcatioa 
by the purchaser for payment 
into Court of the deposit in the 
hands of the "vendor's agent, 
charged with a loss by the 
agent's failure. 

Fenton v. Browne. 144 

4. Specific performance prayed 
both by original and cross-bill, 
after considerable delay upon 
the title: the rents to be re- 
ceived, and interest paid, from 
the time stipulated. Fenton t. 
Browne. 144 

5. Purchaser cannot insist upon 
being discharged upon a report 
of defective title ; if capable of 
being made good within a rea- 
sonable time; as to which the 
vendor will be put under terms. 
Coffin v. Cooper. 205 

6. The Court refused to discharge 
the Solicitor in the cause from 
a purchase before the Master, 
with a view of preventing a sale 
at an under vdue. NtUkorpe 
V. Penny man, 517 

7. An act of bankruptcy a suffi- 
cient objection to title ; without 
showing a debt, upon which a 
commission could issue. Lowes 
V. Lush. 547 

8. An act of bankruptcy, and a 
docket struck, though no com- 
mission issued, t sufficient ob- 
jection to a bill for specific per- 
formance of a previous contract 
for the sale of an estate to the 
Plaintiff; in a case even, where 
part of the money had been 
paid ; and sub-contracts for sale 
of part entered into by the 
Plaintiff; and the Defendants 
had agreed to convey according- 
ly. Franklin v. Lord Brown- 
low. 550 

See Practice, 14. Priority. 
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REAL ESTATE. 

See Estate. 
RECEIVER. 
Receiver, not paying in a balance 
under an O^der, may be pro- 
ceeded against personally by 
commitment. 

A previous Order, in the alter- 
native, that by a certain day he 
shall pay or stand committed, is 
necessary ; though he was un- 
der an Order for payment by a 
certain day upon his appear- 
ance by Counsel, praying time. 
Dames v. Cracrafi, 143 

See Principal and Agent, 3. 
RENEWAL. 

See Lessor and Lessee, 1, 5. 
REPRESENTATIVES. 

1. Residuary clause, " to be divid- 
ed amongst my next of kin 
as if I had died intestate : " a 
bequest to the next of kin ; as 
they would take under an intes- 
tacy ; and the widow is not 
one of the '* next of kin " in 
the ordinary sense; or in the 
sense, in which the testator 
used the words. Garrick v. 
Lord Camden, 372 

2. Primafacie bequest by a hus- 
band to his next of kin does not 
include his wife : nor does a 
similar bequest by a wife under 
a power include her husband. 

382 
See Estate (Conversion of), 
2. Executor. 
REPUGNANCY. 
Terms, repugnant to the interest, 
to be rejected. * 413 

RESIDUARY LEGATEE. 

See Executor, 7, 8, 9. 
RESIDUE. 

See Executor, 1, 2, 5, 6. 
RESULTING TRUST. 

See Executor. 
REVOCATION. 
See Devise, 3. 
RING. 
See Executor, 10. 
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SCHOOL.— See Charity. 
SECURITY FOR COSTS. . 

See Practice, 15. 
SEPARATE CREDITOR. . 

See Bankrupt. 
SERJEANT AT ARMS. 

See Practice, 7. 
SERVICE. 

See Practice, 8. Ward of Court. 
SOLICITOR.— See Attorney. 
SPECIFIC LEGATEE. 

See Executor, 7, 8, 9. 
SPECIFIC PERFORMANCE. 

See Contract. Purchaser, 4. 
STATUTE OP DISTRIBUTION. 

See Executor, 7, Representative. 
STEWARD.— See Principal and 

Agent. 
STOCK.— See Bank Stock. 
STOCK JOBBING.— See Contract, 

1. 
SURETY. 

See Anuity, 1. Principal and 
Surety. 
SURPLUSAGE.— See Pleading, 4. 



TAXATION. 

See Attorney and Solicitor, 1, 2. 
TENANT.— See Lessor. 
TENANT POR LIFE.— See Lien, 

2. 
TENANT IN COMMON. 

See Consignor and Consignee. 
Lien, 1. 
TENANT-RIGHT. 

See Lessor and Lessee, 5. 
TIME.— See Contract, 9. Fraud, 1. 
TITLE.— See Purchaser. 
TRUST. 

Bequest to A. for such purposes 
as he shall think fit is for his 
own benefit. 370 

See Charity, 2. Executor. 
TRUSTEE.— See Practice, 6. 

U 

UNDUE INFLUENCE. 
See Fraud. 
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VENDOR.— See Purchaser. 
VESTING. 

1. Trust of real and personal es- 
tate by Will, to apply rents and 
dividends for maintenance of all 
and every the children of the 
testator's daughters (except the 
eldest son) share and share 
alike, until the youngest of his 
said grand-children should at- 
tain twenty-one ; and in case of 
the death of any of his said 
grandchildren, before the youn- 
gest shall be twenty-one, having 
a child or children, such child, 
&c. to Tedtive the parent's 
share ; and when the youngest 
of his said grandchildren living 
shall have attained twenty-one, 
one equal share of the capital, 
real and personal, to the use of 
such of his said grandchildren 
as shall be then living, and the 
children of his said grandchil- 
dren in case of the death of any, 
leaving such issue ; to have the 
share the parent would have 
been entitled to, if living at the 
time of distribution ; and to the 
heirs, executor, &.c. of such 
his said grandchildren and great 
grandchildren. 

The division is to be among all 
the grandchildren living, when 
the youngest attains twenty-one, 
including those born since the 
testator's death, and the children 
of those deceased : but the rep- 
resentatives of grandchildren 
dead, not leaving children, are 
not entitled. Hughes v. Hughes. 

256 

2. Bequest to the child or children 
of the testator's two daughters 
in terms, creating a tenancy in 
common : viz. equally to be di- 
vided, dtc, to be paid at twenty- 
one, or marriage of daughters; 
with survivorship upon the death 
of any, before his or their shares 
become payable; the accrued 
share to be equally divided, and 



YESTING— continued. 

to be payable, d&c. as the orig- 
inal shares : the issue of any 
dying in the life-time of the two 
daughters to stand in the place 
of the parent ; and a limitation 
over, in case his daughters die 
without issue ; or, having had 
issue, such issue should die in 
the life-time of his daughters. 
The event. of the death of a 
child above twenty-one not be- 
ing within the survivorship ex- 
pressed, 6 is interest vested in 
his representative, subject to 
the ultimate contingent limita- 
tion. Bayard v. Smith. 470 
3. Legacy to the children of A. to 
be equally divided among them, 
and if either of them die before 
twenty-one their share to go to 
the survivors : a vested interest 
in the children living at the tes- 
tator's death, subject to be de> 
vested in the event pointed out : 
after-born children therefore ex- 
cluded. Davidson v. DaBas. 

576 

VICAR. 

See Election of Curate and Vi- 
car, 2. 

VOLUNTARY GIFT.— See Gift. 
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WARD OP COURT. 

Injunction upon affidavit of an in- 
tended marriage with a male in- 
fant, aged 18, restraining com- 
munication with him until far- 
ther order ; and that service of 
the order at the house, which 
appeared to be the last place of 
abode, though apparently shut 
up, should be good service. 
Pearce v. Crutchfield, 206 

WEST INDIES. 
See Consignor and Consignee. 
Lien, 2. 

WIDOW.— See Representative. 

WIFE. 
See Baron and Feme. Ne exeat 
Regno. Representative, 2. 
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WILL. 

1. Bequest of the dividends of 
stock in trust for the testator's 
nephew, son of his younger 
brother B. for life ; unless un- 
der the Will he should become 
entitled to the testator's real es- 
tate, in America, devised to B. 
and his first and other sons in 
strict settlement, in remainder 
after similar estates to the tes- 
tator's next brother A. and his 
issue male ; and in that event, 
and so from time to time after- 
wards, or, if any future posses- 
sor should bar the intail by 
recovery or other means, as to 
the capital, for such person as 
shall be heir apparent or expec- 
tant next to the person then in 
possession ; or, if he should 
have joined in barring the intail, 
for the person next in succes- 
sion to him. 

After the death of A. the 
title of his eldest son to the estate 
being in consequence of the 
American Revolution confis- 
cated in 1779, upon the death of 
the son of B. the second son of 
A., his eldest son having no 
issue, was held entitled to the 
dividends of the stock, while his 
eld^r brother should have no 
issue male. Fenn v. Barclay, 

122 

2. Construction of a Will, with 
this residuary clause ; ** all the 
remainders of my different 
bequests," to trustees for char- 
itable purposes; *' and any 
thing not specified I commit 
to* the discretion of my execu- 
tors;" as passing the general 
residue by the former words to 
the charity, not by the latter to 
the executors ; who would not 
under those words have been 
trustees for the next of kin : 
the devise for the charity void as 



WILL — continued. 

to real estate, or persona], con- 
nected with land, as leaseholds 
and mortgages, by stat. 9 Geo. 
II. c. 36. The charges upon 
the fund apportioned accord- 
ingly. Paice V. The Archbish- 
op of Canterbury, 364 

3. Legacy to A. but if the execu- 
tors, after named, shall think it 
more for his advantage to have 
it placed out, and to pay him 
the interest, for life, as they in 
their discretion shall think fit, 
empowering them accordingly ; 
and directing, that after his de- 
cease the said sum should be di- 
vided among hi* children, and, 
for default of children, over. 

One of the executors being 
dead, and the others having re- 
nounced, the legacy was held to 
be absolute in the legatee ; who 
had taken the benefit of an 
Insolvent Act. Keates v. jBt/r- 
Aon. 434 

4. Testator appointed his daughter 
in law his sole executrix to have 
and enjoy all his real and per- 
sonal estate, all the goods, cattle, 
chattels, (enumerating several 
other articles of personal prop- 
erty) during her life ; but not 
to diminish nor commit waste 
on the lands; and his nighest 
heir at law to enjoy the same 
after her death. 

An estate for life only in the 
whole, both real and personal 
estate; with remainder to the 
heir at law. Gioynne v. Mud- 
dock. 488 
See Condition, 1. Devise. 
Executor. Representatives. 
Trust. Vesting. 
WRIT OP EXECUTION. 

See Bankrupt, 16. ' 
WRIT OP NE EXEAT REGNO. 
See Ne exeat Regno. 
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